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ELEMENTS OF EQUITY 


INTRODUCTORY. 


CHAPTER I 

THE NATURE AND ORIGIN OF EQUITY. 


Deflaition th(^ iiu»st ^cncnl bcnae, we> call 

that *‘tquit} uhii h, HI liiinmn tr\nsiclioiiH, ib iound* 
ed in iMturai justice, in honesty and rij^ht. 

But a large poition uf nitural jusliccs is not of a 
nature to be judic lally enforced, from the difficulty of 
framing any general rules to meet them, and from the 
dkiobtful nature of the policy of enforcing duties of an 
imperfect obligation—e.g chant}, gr ititudc, kindness, 
and so forth. Theiofore equity m ly be defined as 
that portion of natural justice which is capable of 
being Judicially enforced 

But as the Common law of EngUnd was also baaed 


an fkattiral justice, equity may be defined as that 

jiiaitce xvhich is capable of 
enforcedi hut which the Common taw oj 
4id not enforce^ and which was, on that 
bjf the Chancellor^ 


Eciuity’ 

dehiied. 


KLEMEVTS OP EQUITTT, 


Nature of Equity. Formerly, from the paucity of 
precedents, Courts of equity exercised an unbounded 
jurisdiction, of correcting, controlling and even 
superseding the law and of enforcing natural rights, 
thus meriting Holden’s spirited rebuke that “the 
standard of vinable as the ineaHute of the 

New'ctjuuj Chancellors loot.*’ iJut m>w a Court ot equity is as 
aetlleii rules, inucli bound by si Ubal lulu'' ind picc'dciils as ^ 


Coin t of lau . 


equity Origin of Equity in England. In the Anglo-Saxon 

England times, as well os in the i arly il.us of the Conquest, 
justice was administcied b) local Courts, presided 
over by li^y m c n . who, owing to their ignorance of legal 
piinciplcs, hai] to depend blindly on precedents. They 
were thus ineapabb* of coping with tiic ^progress of the 
nation In couise of time, however, professional jud¬ 
ges, Versed in lloman law, wore appointed, and to meet 
tho demands of justice, sometimes borrowed fiorn the 
storehouse of Roman 1\\\, and supplied the limitations 
of the indigenous law. If nothing untoward had 
happened, the Common law would have continued to 
be nourished by Roman equity, and law and equity 
Oaii^ipawhich woqld have blended together and grown as an organic 
fm*pwta^o^n whole under the Common law Courts. But several 
of Roman causes operated to prevent this importation of Roman 
equity luto Common law', and necessitated the estab¬ 
lishment of a separate Court of equity. 
i(a) extreme of tbo 

osrly indges, Instead of moving with the progtnei 

of the people, the judges preferred to remain wh^ 
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their ancestors were, and op|K>scd any attempt td 
introduce any new juristic task. 

The second cause was the nature of the primitive (f) Jfutureof 
Jaw. The law of real property, as well as of personal 
status and relations, was largely dependent on, and nence of 
connected with, feud.il law; and no two things in 
the world are more antagonistic to each otlier than 
feudalism and Roman law. A combination of the I wo 
was almost imposMble , and the nature and tc‘mpi*r 
of tlie English judges was not such as to attemfit tins 
task. 

The third cause was the i^iowth of Protestant ism. 

(3) The re- 

For a long time there was a conflict between tlie foimnUon, 
English Sovereign and the Po[)e; and the pi'ople 
beg.rn to lose faith in Rom in religion, as well as in 
R oman la w. P.irtly on account, of its name, partly 
because it wIS supported by the chinch, and paiily 
because of the growth of the sjurit of liberty, Huiiniii 
law began to be regarded as an instrument of Pi'fMsh 
oppression, and came into popular disfavour. Thus 
the barons solemnly enacted that they would ri<»t 
suffer the country to be governed by the Roman law, 
and tho judges prohibited it from being rehurfdto 
in the Courts. The result was, as wc .shall see, diiecily 
the reverse of what they intended. 

The above causes arrested the growth of the Com-Needim- 

roon law by an assimilation of Homan 

pruicipes ; and, on the other hand, the early aciicitis v 

and procedure stood badly in need of improvement. actioof 
• m » ^ • 1 *®*' proce- 

Fer instance, the early procedure famished a fixed du e. 
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number of forms of action. Generally speakinp;, the 
forms were of two classes. The first whs called Rea l 
Actions, includinj][ a considerable number of particular 
actions, some for determining title, and others for 
recovery of possession merely. Though these actions 
afforded a somewhat full lemedy, they were excessively 
cumbrous and nibitrnry in their modes of procedure. 
There was, moreover, no aciion of ejectment. But th& 
Jack of remedies was felt chiefly in the class of 
p ersonal ^ acti ons. Torts were without any legal 
remedy, unless accompanied by violence; and breaches 
of contract were outside tha pala ol the law'. The 
rem edies granted were also piimitive. The judgment, 
when given in favour of the jd iintiff, was a recovery 
of the land, or a reeovciy of the chattels,* or a recovery 
of a sum of money. There was no room for spec ific 
performance, injunction, appointment of a receiver, or 
such other complete relief. Moreover, ever}' wrong 
was supposed to full within some particular claSv<?, and 
for every class an appropriate remedy existed, called » 
writ or hrev <'. The writ was the fiist step in every 
action ; and if,the plaintiff, who was to choose the ap¬ 
propriate writ, made any enor therein, he lost his case. 


The Statute 
** In Consi- 
mili Casu”, 


These defects of the judicial system were attempted 
to be cured by a statute of Edward I, “ ^Qonsim ili 
Casu’* (13 Ed.‘ I Slat. 1), which empowered the 
^Kncery clciks to draw up a new writ, on an occasion 
"where in one case a writ is found, and in a like case 
falling under like law and requiring like remedy is 
found none.” The judges, by their highly naiToir^' 
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« 


‘Construction, nullified the intention of the above l”" 
etatute. For instance, they refused to be concluded 
by the new writ as framed by the Chancery clerks ; 
they tried the legality of the same, and nob infre¬ 
quently, rejected it, in the second place, a like remedy 
could only bo awarded, that is to say, all remedies 
other than the recognized three viz.^ recovery of land, 

•of chattels, or of a sum of money, were denied. Thirdly, 
entirely now facts and circumstances' were held te be 
outside the scope of the statute, because they did nob 
fall under lih^. law. Lastly, the statute wa.s construed 
as being solely in favour of the pl.iintiff ; defendants 
were not allowed to raise new pleas in defence. All 
these circumstances made the establishment of a new Sopwrate 
'Court necessary, which wotdd grant relief in esses 
where the -Common law Court.s granted *none: and hecrtiuo 
such a Court was found in the Chancellor, who was, 
from the earliest times, a Common law Court of no 
mean importance. 


nocemsary, 


From the earliest times, the king, who was conceived 
to be “ the fountain of justice,” had an indefinite juris- 
'diction in extraordinary cases. Whenever a fair and 
impartial trial could not be expected from the ordinary 
tribunals, by reason of the defendant’s position, or from 
i)he heinousness of the offence, or in cases of frauds 
•deceit or dishonesty, the only course open, to the 
'ftggneved party was to petition the king, who decided 
the case with the help of bis Council. Afterwards, 
when from the pressure of affairs of state, the King 
•coidd not personally exercise this jorisdiotion, called , 
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The Clian- 
tvllfjr— 
pfrowihof Ilia 
juiiddicUuii. 


The Clian- 
cellor’s 
juiisdirtion 
recdgnizGil by 
Iegi.slatiirc. 


Judicature 
Act : fusion 
of law and 
ocelli (y. 

Supreme 
Court of 
Judicature, l 


the •prerogatives of grace, he used to delegate such 
matters to the keeper of his conscience viz., the Chan¬ 
cellor, to be decided by him according to justice, equity 
and good conscieJ..;3. In course of time, the Chancellor 
exercised this extraordinary jurisdiction as a matter of 
course, '.vilhout much objection, for he was a Common 
law judge as well as a liigh ecclesiastic, versed in both 
Ilotnarj Law and Oinoii Law. From his position, there¬ 
fore, he was cminonlly fitted to introduce salutary 
changes without irinovations, and he vigorously exer- 
cise<l this extensive jurisdiction wiihout much ojqmsi- 
tion, except from Common law judges, when he inter¬ 
fered with a niatti r falling within the jurisdiction of 

O i* 

tho latrer. The Cliancellor at first professed to exercise 
his jtinsdiction with the tacit leave of t^he Crown, btit 
in the reign of Edward III, tho legislature empowered 
him to grant relief in extraordinary cases. 

E<|uity thus grew and continucfi to Hourish e.\clu- 
sively under the Chancellor, and side by side with the 
Common law Courts; and in law and equity 

were fu se d , tt >^other 1^ the Judicature Act. ^By that 
Act, the (^ourt of Chancery, Courts of Coramou law, 
and the Courts of Probate, Divorce and Admiralty 
wore arnalgainalod together, and became the Supreme 
Court of Judicature, which now consists of two divi¬ 
sions—the High Court of Justice and the Court of 
Appeal. All Courts were empowered to administer 
law and equity together, with a direction that if there 
is a conilict between a rule of law and a rule of equity, 
the rule of equity shall prevail. 
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The effect of the Judicature Act is thus nominally 
to abolish the Court of Chancery as an exclusive Court 
of^equity ; but the old Court of Chancery still subsists 
as the Chancery Division of the High Court of Justice- 
to whose exclusive cognizance is now assigned, by sec Exclusive 
34 of the Judicature Act, the following matters:— oMhe Chan 

1. Administiation. very Divi- 

• 2. Partnerships. 

3. Mortgage.s and charges. 

4. Sale of property sijbject to cliargc. 

ry. Trusts, private and public. 

6. Uectificutiorj and eanc(*llat,ion of document.^. 

7. Specitie peilonnanoo of eoutracLs. 

8. Partition of real ju’opert.y. 

9. (.Juardiau.'-'hip of infants 

and sev«‘ral other matters. 


Division of Equity Jurisdiction. Before the Judi- EquUyjuns- 

* / , ... oiction !*- 

cature Act of 1<S73, it was usual to divide equity juris¬ 
diction into three classes :—(T f'xrlus ive, (2) con cur- 
rent and (3) auxil iary. 

1. In the exercise of excluaivc jurisdicstion, the (l).h^'lnsive 
Chancellor gave relief in respect o{ equitable rights, as —equitable 
opposed to legal riglits, which were protected by Courts 

of law. i\\<e equitable right of the cemtui que 

trust, the equity of redemption of a mortgagor, the^ 
equitable right.s of married women and so forth were 
protected by the Chancellor in the exercise of this 
jurisdiction. (•>) Concur- 

2. The concurrent jurisdiction embraced two 

•’ . tion -legal 

classes of cases :— rightt*, 
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And equitable 
mnedieH, 


or legal 
reoK^ieH 
granted 
easily. 


(a) Those cases in which the right to be enforced 
was a legal one, but for which tj^ejroinedy 
granted by Courts of law was totally in- 
adequate, and the Chancellor granted ade- 
qiiate relief. Thus the Common law 
couldmerely grant compensation ; but 
equity could order specific performance, 
injunction, reformation, and so forth. • 
(h) Those in which the right was a legal one and 
the retoc*<ly irj equity was substantially the 
same as that granted by Courts of law, 
but which was granted by the Courts of 
law in an intlirect manner, or through a 
multiplicity of suits. Here equity grant¬ 
ed the remedy in a direct* manner, or in 
one and the same suit. Instances of the 
former are to be found in cases of mistake, 
accident, fraud etc. Thus where a con¬ 
tract for the sale of land has been entered 
into under mistake or fraud, the promisor 
may, at law, resist a suit for damages for 
breach of the contract ; but in equity the 
promisor may sue for cancellation or recti¬ 
fication of the instrument embodying the 
contract. Instances of the latter are found 
in suits of interpleader, accounts, partition, 
set-off, partnership and so forth. 

(3) .iuxiliary auxiliary jurisdiction embraced matters 

i^me^y^in ^ which the equity ^jurisdiction was ex- 

ai^ oCpro- ercised solely in aid (auxilium) of certain actions or 
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proceedings which belonged exclusively to Courts of 
law. In all proceedings which belong to this jurisdic- ’ 
tion, no relief is either asked for or granted ; their 
sole object is the obtaining or preserving of evidence 
to be used upon the trial of some action at law. For 
instance, A brings an action against B at law. R is 
hampered in his defence in consequence of there being 
seme important matter of evidence within the parti¬ 
cular knowledge of A; B therefore brings a bill against 
A in the Court of Chanowry, requiring A to state (or 

on oath the matters within his knowledge, e. g., dia- 
The suit in Chancery is terminated when such evidence 
is procured ; and the evidence so received may he used 
at the trial in a Court of law. This is called a bill of 
Discovery. * 

'Phe effect of the Judicature Act is thus ostensibly 
to abolish the exclusive jurisdiction, by making it 
concurrent in all cases ; but as a matter of fact, the 
Chancery Division has now, by virtue of sec. 34, exclu¬ 
sive jurisdiction in the matters specified above. But 
the auxiliary jurisdiction has been really abolished, 
because the functions of the auxiliary jurisdiction are 
now exercised by all Courts, and no suitor need co^e 
into equity for that. 



10 


ELEMENTS OF EQUITY. 


No wrong 
wiiliout a 
remedy ; 


but not 
wiiciti 
the right is 
nor rocog- 
uisod by law 
or equify. 


CHAPTER II. 

THE MAXIMS OP EQUITY. 

I-No wrongs without a remedy *. Uhl jmihi re- 
nxedium :—Whenever a right has been infringed, a 
remedy will be given. The niaxitn is the source of 
the entire equity jurisprudence, exclusive, concurrent 
niui auxiliary ; it finds its developnient in the whole 
body of doctrines and rules which rfeiine and regulate 
the equitable jurisdiction ns distinct from the juris¬ 
diction at law. 

The genornlity of this maxim must be accepted 
with one important limitation, viz., that equity cannot 
interfere to give any lemedy, unless the right in (jiies- 
tion, the invasion of which constitutes the wrong 
complained of, is one which is capable of being judi¬ 
cially enforced. ‘'Equity does nob attempt, any more 
than the law, lo deal with obligations and correspond- 
ing right.* whieh are purely moral, which properly 
and exclusively belong to tlie tribunal of conscience.” 

But where a person’s right is capable of being 
judicially enforced, but which the law would not en¬ 
force, or whore a person has a legal remedy, but 
cannot obtain it owing to a technical defect, equity 
will trustee. 


Illustrations. 

(a) A eeslui que trmt was not recognized at law, but he 
was considered in equity the owner of the property. There¬ 
fore equity gr.anted reiuody to the cestui que trust in case 
of a breach of trust by the trustee. 
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(6) A mortgAjItor, during the continiuuiee of the mortgage, 
was considered in equity tlio owner o£ ihe property, and could, 
in equity, eue for tiie land or for (lie rent thereof, evon though 
the mortgagee was pus80.scd of the legal estate. 

(r) Under the Common law, un instrument under seal could 
only discharged by another instrument of a similar character, 
or else by a surrender thereof. Therefore, a ilehtor under seal 
who had paid off the debt in full, hut had neglected to obtain 
a aelease or a Hiirrcnd<*r of the instrumout, had no defence in 
law ; i)Ut if the creditor hud brought an neCion in law on sueli 
a deed, equity i estrained him by an injunction from pro'-eculing 
the suit. 


(</) By the cDinmon law, the cic<]i(«ir on a sealed inxtnimeiit, 
which had heeii lost or dcstioycd, (Mtiild not sustain an action 
on it. Kjuity, iiowcver, grant* d him lelief, by enforcing the 
demand. ° 


II. Equity follows the law: A\/iiHas ftequitit^r 

Ifigem :—Equily fullows lli(3 law, in the ijcnse of i,»bey- 
ing' it, eon binning to its general rules and policy, 
NvTieThcr contained in the Ooinnion la%v or in the 
Statute law. As Lord Chancellor Talbot observed :— 
“Where a particular remedy i.s given by law, and that 
remedy bounded and circumscribed b}!'* jiarficular 
rules, it would be veiy improper for this Court to take 
it up where the law leaves it, and to extend it further 
than the law allows.” 


'This maxim has two different applications, accord¬ 
ing as it is applied to (A) the originally conciH’rent 
jurisdiction (legal rights but equitable reinedief») or 


* In India, the creditor of a lost negotiable instiument can 
maintain an action on it after giving secuzity. Civil Procedure Code 
<T of ia08) 0. 7. B. 16. 
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(B) to the originally exclusive jurisdiction (equitable 
rights). 

in concurrent ) As regards legal estates, rights and inter- 
jurbdiciion, equity is strictly bound by the rules of law,— 
e. g., the rules of descent or intestate succession, pri¬ 
mogeniture for instance, even, though it might be 
attended with the utmost hardship to the younger 
sons. Similaily, in the exercise of Ihe concurrent juris¬ 
diction, equity ligidly h)llows the rules of limitation^ 
neither extending nor limiting it. And equity, while 
following the law, m.iy avoid its effect. 

Ulmh'utionn. 

(«) The eldest son prevent'? tlie father from making a will 
in favour oE the yoiinj;ei ‘?ons, by fraudulciiny ieprei»enting to 
him that lie will hini'^idf convey the estate to his brothers after 
he hi(s inherited it. The estate descends to the eldest eon, who 
refuses to inako the conveyance. Equity, while declining to 
* interfoie with his title l>y primogenitii e, will hold him a trustot> 

for the 3 onnger sons. 

(h) Similaily, a testator in advanced 3'cars induced his niece 
to reside with liiin and look after him on the representation 
that he had given her a legacy hy the will, which he has in 
fact done, lie Hiihsoqneutly revoked the will by a codicil, and 
, died. Equity would not interfere with the revocation (hecansO) 

in law, a will is revocable), but would hpjid the heir-at-law a 
trustee to the niece to the extent of her legacy. 

(B.) In the case of equitable estates, though not 
ex'ilusive strictly bound by the rules of law. equity generally 
jilriftdiction. ^ted in analqgv with law. 

Hlmtration. 

Id the exercise of its excloeive junsdietion,^ 
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tolerated laches on the part ot a pei sou having a mere equi¬ 
table right. Acting on this principle, equity sometimes gues 
oven further than the law, aiul would rc‘fuse lolief to such a 
person on iho ground of delay, even tUungli he conies within 
the statutory period. 

III. Where there are equal equities, the first in Kqiud tHpii^ 
time shall prevail : Qui prior est tempore, potior est preV** 
jure :—This inaxiiii has often boon inisundersti‘Otl; mailing, 
it c<annot be bettor stnleil than in the woids of V -C. 

Knidersley in Itiee v. HLie :— “As between persons 
having only equitable interests, if their interests are 
in all other respecta equal, priority' in time gives the means, ^ 

better equity.In a contest between persons 

having only eqtutable interesLs, priority of lime is the 
ground of prefejvnce last resorted to; i. e., a Court 
of equity will not piefor the one to the other on the 
mere ground of priority of tune, until it finds that 
there is no sufficient giound of preference between 
them.” 


Jllmlratiom. 

(«) Between two mortgagees having only equitable estates, 
the first mortgage prevails over the second. 

{h) A is a debtor to B. For valuable consideration A assigns 
the debt, Orst to C, and then to D, neither of whom gives notice 
to the debtor, or to the other assignee. C is entitled to prioiity' 
over D. 

Exception X .—But if the equities are not equal, Where the 

. * . . -, equities are 

the first in time would not prevail. not equal. 

Jllmiratim. 

U the second inorgagee hoe been induced to advance tnoiiey 




14 


ELEMENTS OF EQUITY. 


Where one 
of theesUtes 
iH hIbo legal. 


through the fraud, rnisrepreeentatic'ti or gross negligence of the 
first mortgagee, the latter is po^oned to the former.® 

Exception —Wbeie either of the interests is not 
meiely cquitHble, but legal as well, this maxim would 
not apply. [Such a case would be governed by the 
next maxim.] 


Kqufti equi- 
ti( H, law 
Bhall pn'vatl. 


Piatinction 
Ikj' w (ou 
fiilp'* 3 
aud 4. 


IV. Where there are equal equities, the law shall 
prevail —If two peison.s have equitable mloresta in 
the same subjeft-iu'itter, t e, if eaeli is c(|ually en¬ 
titled to the protection of a Court of equity, and one 
of them, in iulditiou to his equity, also obtains the 
legal estate in the same subject-mat t(*r, then the 
latt<‘r will be preferied. In such <a case, equity will 
icfuse to luterfen* at all, and would thereby leave the 
parties to litigate in a Court ot law, whcie, of coinse, 
tho legal estate alone w’lll be recoijnizod. [The dis¬ 
tinction between this maxim and the preceding one 
IS this: i:i the latter, both the c.states are purely 
equitable, while here, in addition, one of the estates 
is legal ] 


Jllusfrallon. 

"Ifticldng. TiuUng. Throe diffeicut inoitguges are exoculed in 

of tho snniG pio^ eit} , to A, B and 0 icsp(ctiv<Iy on difftniit 
dates, neither of whom has notice of tho p'ior raoitg.ige or 
^ inortgagvB. The first mortgagee has the legal osiate. By the 
former inaxhii, iho moitgagoa rank inoiMer of lime ; hut if C, hy 
pat ing off A’s mortgage, obtains the legal estate, r. s., obtain* a 
conveyance of A’s estate and an asaignment of his securi'i^a, 
he is entitled to precetlence over B even in respeet of the thtrif 




* Cf. S. 76 of the Transfer of Property Act. 
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<inortgagc.^ But if the fiiut iiiortgngee has not the legal estate^ 
the third mortgagee acquires prioiity over the second by 
paying off the first moitgngee. 

These two maxims have their best illustration in Boua^ji^e^ 
the case of a bond jide purchaser for value without 5efenJ*o 
notice. 

Bona fide Purchaser: His defence: -{a) Where 00 Plaintiff 

the 'plaintiff hm the vqiiiUihle rsiaie merely, and the tabi" esti?te, 

defendant, who is a purfh.isor for v.iluo without notice 
•' * having Ifgal 

has previously obtained the legal estate, L e,, has both esuie »•» 

, , . woll,orjhe 

legal and equitable e^fatf^s, equity would grant no to 

relief as against him. , 


This principle also aplies, nob only where the defen¬ 
dant has the legal estate, but also where, though not 
having the leg.d estate, he has the bent right to call fur 
the legal estate 

Jllu^tralinn. 

A ia the tiustfc, and B the restuigue trust. B aloiif* inoitgnges 
his (equitable) inteiest to 0. B then iTH»rtgages the Maine inforeHt 
to D, who has no notice of the prior mortgage. I) obtains from 
A, the triietee, a declaration that A will tlienotiforih^c a trusloe 
for D, and not for B. Here, as D has, by \ irtiie of A’s declaration, 
the best right to call upon A to convey the l^gal estate to P, 

D will have priority over B, who has a la^re (((uitable estate 
[Wxlm&t V. Pike 5 Hare 14]. 

Q>) Where the plaintiff has merely the legal estate (H) Plali*tlff 
<t,ndthe defendant has merely the equitable esbue^ilnd**' 

and the plaintiff came to the auxiliary jurisdiction of defendant 


* Ttufhiojf^ IMS, axoept in one solitary instance, been aboliehed 
in IndSa. See 13.80 of the Transfer of Property Act. 
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having equi- equity either for discovery, or for delivery of the title- 

tftWe opfate, ^ ^ ^ / 

plaintiff deeds, equity refused him nid, as against the bond 

fide purchaser, 

obtain dis- ■> ‘ 

coyery or lUmlnithus. 

Aelwery. 

(a) Bmftet NomDorlhff Wh. & T. L. C. 150. A made n 
will by which lie dtvmed an c&tate to B. Afterwards A 
revoked the will and died, leaving C his heir-at-law. B fh- 
tainod po<-sesstou of both the wills, and bold the estate to 1), 
concealing fiom him the fact that the will had been revoked. 
C applied to the an\iliftr\ ]niisdi<*tion of equity, pia>ing for 
ilhuivery O', e., piodu(tion) of the second will. Ills bill was 
dismissed.® 

{h) B’ii/fw'yM V. Zee 9 Ves. 24. A, before bis marriage witli 
D, executed a nmiriage-settlenient, bj w'lindi ho convened hia 
ebtnto to tiubtees, foi himself and his wife jointly for tbeir 
li\es, and thert.after to the eldest son of the ietendod martiage 
in fee tail. Afterwards A and the tru‘»tce8 mortgaged the eslato 
to C, and doli\ered over possession to Inin, togethei with the 
title deeds iiiLliiding the settlement. P was the eldest son of 
Hie umninge, and as hikIi, hoenme entitled in fee tail to the 
estate. P pia}ed for a delivery of the title-deoda, including the 
settlement, as iigainst C. The bill was dismisBod.® 


But where the Court of equity exercis0|| concurrent 
jurisdiction with a Court of law, as in the case of 
dower, equity' will help the legal estate hs against the 

exPr* 

S(1 cnenr- equitable estate, 

rent jurisdic- 



'■ Williams V. Lanth 3 %io. Ch. 264,* A person after his 
marriage sold Geitnin Inn Is to a Ziond ^ 7f pvtehaser, and then 

* Now, I be auxiliary juuhdiction being abolished, every Court 
may order discovery or dv livery ; and thus the plitlutiff reed not 
come to equity. TbeSc two cc'-cs have thn« ceasejill to beef any 
importance. 
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died. A’« widow bronglit a bill iu Chancery for dower 
as against the property in the hands of the puicl.aisor. The 
claim was allow’od. 

(c) Where plaintiff has merely an equitable estate, 

and the defendant also has a mere equitable estate, equitable 
the firat in time shall prevail, according to maxim III. 

prevail. 

(d) Where the plaintiff has a were “et/uifi/” (e. 

an equity to set aside or rectify a deed on the grotiod having a 
of fraud or mistake), and not an equitable estate, m>d Ijefendant^^’ 
the defendant has both the legal and equitable esMes, 
equity would not interfere. estates. 

llluxtration. 

A, acting under a mistake of fact, convoys his estate to B. 

B transfers the property to C, who has paid value, and was 
ignorant of A’b mist*ake. A cannot set aside tlio transaction as 
against 0, on the ground that the <leed is void, being executed 
under a mistake of fact.* 

V. He who seeks equity must do equity :--This A Mrsou 
maxim is a particular application of the paramount 
maxim of equity, that every action of the Court of equity, 
equity must be governed by conscience and good faith. 

The meaning of this rule is, that a Court of equity 
will not grant relief to a person seeking its aid, unless 
be has admitted and conceded, or will admit and pro- The equiUea 
vide for, all thfe equitable (i, e., not legal) rights of Hie 

bis adversary, which grow out of,*or are inseparably 

connected with, the 8ubject*raatter of the controversy, 

Jlltuiratiotu. 

(a) eqiUty to a geUUmnt, Before the Harried Equity to a 

^ .. . .. eettlemeot 


* Cf, 8,106 of the ludfau Contract Act. 
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Geto^wl. 


Usury laws 
(now repeal 
ed). 


Women's Property Aet, 18^, by tiie Common law, all the piP- 
eonal property of a married wenmn \eate<! in tlie bit^aiHl 
absolutely, w ithout any interference from the wife, lire wife's 
proprietary rights being oonBned to the properties comprised 
in the settlement. The result was, that a wife who bad been ill- 
provided by the settlemept, was often left destitute. Therefore, 
when a husband, being entitled to a wife's chose in action (e. y,, 
a debt) had to bring an action on it in ei^uity (because the 
matter was one for which the Courts of law granted no relief), 
equity refused to grant any relief to the husband unless be 
agreed to secure an adequate portion of it to the wife by a 
aatiyctiieDt.^ 

» ('bj If the owner of a piece of land 

stands by, and knowingly suffers another, wlio supposes himself 
to be entitled to it, to build on the land, equity will compel the 
owner, when he comes to asset t bis title to the land, to idemni- 
fy the builder, or if he is a lessee under a •defective lease, will 
confirm his leasehold intereet.f 

^ fc) Under the usury law s, all usurious loans 

* wero utterly void. Dut if the debtor who liad contracted a 
iisuriotts loan came to equity for cancellation of the deed, equity 
required him to pay to the defendant the principal amount, 
with legal interest.^: 

(d) Where there has been a^ misdesqrlption of the pri^rty 
GfUitraoted to be sold on the'*'part of the vendor, equity would 
not decree *specifiG performance at his imtance except upon 
condition that he would indemnify the defendant for his loss 
owing to the misdescription. 

* The **wife*a equity" has now become obsolete in meet caeca 
owing to the Married Women’s Property Act, 168g« ^ 

Ct 8.6g of the Traoster of Proper^ Act. ^For the limitatimis 
of this doctHne^ see Beni Mam v. Kania^ Lail^ Si All., 486* ^ 

% The 080 ?! lavs have now been repeated^ both in InglwBd amd 
In India. 



THE or 


It 

(e) In A 9uiK by tbe veAtlor for epeeific pArformanoe of a 
contract of saIc» equity will not direct epeoiiio performance 
unlesa he poye tbe balanoe of the coneideration-raoney. 

(J) A ward, on coming of age, sold all his properties to his 
guardian lor an inadequate consideration, and released him 
from ail liabiKties due on the trust. *ln a suit by the wan'd to 
set aside the sale on the ground of eonstruccive fraud, he wws 
compelled to refund the pitrchaee>money he had received. 

(p) The doetruies ot EUeUon^* MarthalUng and 8»t~off are 
based on this maxim. 

Exception I.—This maxim does not apply ttnlesa a I^?en<Jant 

mumsahw . ^ . resisting A 

persdb seeks equity i e. brings a suit as plaintiff in suitinequitiv 

equity for the protection of an equitable right, or fsr 

an equitable remedy Therefore it does m>t apply to 

a person defending a suit in equity. 

Illustration, 

w 

An executor brought a suit in equity to recover a usurious 
loan due to the deceased. The defence was, that the loan waa 
usurious, and as such, void. Tbe defendant 3|vaa entitled to 
^gmeut, without being ordered to paji the principal and lawful 
interest. 

2.—This maxim has no application un¬ 
less tbe defendant’s equity arises out of the same 
hransaotioa, enr arises out of a matter so intimately 
^noimficted with tbe subjeeb-matter of the suit as to 
Ihrm practfcally thn same transaction. 

^ Ee Who 86^ must come with dean Most come to 
fhof Aol/i committed iniquity snot ^h 
have equity. When a plaintidT, who seeks the ^se» ^ 
dl^eqmty. has Violated ooneeieiioa or good liiih, 
eqni^ wtU refuse to add fedfla, ta adkQowlr<%r his 
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Buies ^nd 



Buie 6 is a 
penal rule. 


(equitable) right, or to award him any (equitable) 
remedy. 

^ r ule. Both the 

rules rcseraWe eacli this, that they are uni¬ 

versal rules, regulating the action of equity Courts 
in their interposition on behalf of plaintiffs. But 
they differ as follows: rule 5 does not assume that the 
plaintiff has done anything unconscionable, much less 
does it refuse to grant him relief. It is prepared to 
grant relief, but on certain conditions only. Rule 6 is 
a penal rule; it assumes that the plaintiff has been 
guilty of inequitable conduct, and, as such, refuses 
him all aid ] 


UlubtrationH. 

(a) Specific rerforma7ic€m Equity will refuse specific per¬ 
formance of a contract, which may be perfectly valid in law, 
]f the plaintiff has been guilty of undue advantage, circumvcu»< 
lion, or sharp practices.^ 

(h) Fraud. A and B enter into an agreement to divide 
equally between themselves the property obtained by fraud. The 
ft and is accomplished, and the whole profit is in the hands of 
A. B sues A in equity for partition. The suit is liable to be 
dismissed. 

(c) Illegality. Where tbs two parties to an illegal agreement 
ore in paii delicto (i. s., ill equal guilt), equity will not aid 
either of them, by enforcing the contraot while it is executory^ 
or relieving him against it while it is executed. Instances of thia 
are to be found in agreements, tbe consideration of which is a 
violation of good morals, or of public policy, gambling, com* 
poundiug of felony etc.t 

* C(. B. 2S of the Specific Belief Act. ' 

I Of. 8. 25 of tbe Indian Contract Act, 
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VII. Delay defeats equities t Equity aide the vigi- 

lant, not the indolent:—This rule is desijjned to pro- equities. 

mote diligence on the part of suitors, to discourage 

laches by making it a. bar to relief, and to prevent the 

jenforceroent of stale demands of all kinds, when a party Calculated 

^ to 0 JCdt 6 

has slept over his rights and has acquiesced in the in- diligence, 
fringemont thereof for a great length of time. Thus we 
have seen {a'iito, Pago 12.) that in the exercise of its 
concurrent jurisdiction, equity strictly follows tho law of 
limitations; but in tho exercise of its exclusive juris- 
<lictioii, equity will refuse to int.eifere on the ground 
of delay, unless it. is sufficiently accounted for, even 
where tho .stitute of limitations would be no bar. Tho 
only exception equity makes is in fivoiir of suits to 
enforce an express trust against tin* trustee.* 


VIII. Equality is Equity : Equity delujhietk in 
equality :—Tins maxim flows from tho fundamental 
notion of equality or impartialijiiy due to the coucej)- 
tion of equity, and is the source of niftny equitable 
doctrines. Thus equity sometimes acts directly (<?. 
distribution) and sometimes indirectly y. contri¬ 
bution). 


E(iuality is 
eiputy e. g. 


lllnstratiom. 

(a) Pro rata distrihiitlon. By tlie Common law, a hond cie- 
ditor ( €., when the debt was cie.ated by a yealed instnuneut) Pis^fibution 

obtained precedence ovej simple contiact creditors. But' iu 
€qv>iiy^ all the creditors are entitled to a rateable dijtiibution.f 

^ -. . ■ - _ - ■ . - - ■ ■■■ ■ 

* In India, such suits are unaffected by the statute of 
See 8. 10 of the Limitatien Act (IX of 190$). 

t Cf. S. 73 of thaQjde of Civil Proccdjare(V of 1908). 
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ftnd cootn* (b) Cbniribvi/on, Wb^ H creditor has a single ot«im agsimt 
butioD^. several pereonS) he has the option of realiaing the debt fr<wa 
any one of tliem ; and by the Common law, the debtor who had 
tbue been compelled to pay the debt in full had no remedy 
against his co'debtors. But in equity he could claim contri- 
Imtion from the latter, so that the burden might press equally 
on all. Similar is the rule with respect to co-sureties and co¬ 
contractors.* 

(c) Joint-tenancy. Equity disfavours joint-tenancy, because 

tenancy and one-sided incident of survivorehip ; and though not ex- 

survivorship. pressly abrogating the joint-tenancy, it lays hold of the 

slightest circumstanco to treat a joint-tenancy as a tenancy- 
in-coinmon. When two persons are joint-purchasers, they are, 
in the absence of anything to the contrary, joint-tenants in 
law; and this is not interfered with in equity. But when they 
have advanced the purcliase-money in unequal shares, they 
are treated in equity as teoanta-io-conimou. Similarly, when 
two persons have advanced money on a mortgage, whether in 
equal or in unequal shares, equity will irtat them ns tenants- 
in-commoD.f 

(d) Joint-liabilities. Conversely, when there are two joint- 
debtors, on the death of one of them, in law the Bur\ivor alcme 
ialiable, while in equity the representatives of the deceased 
are liable as well as the sUrvivpr.;}^ 

(e) Abatement of legacies pro rata, ‘^hen the iogaciea are 
general legacies, they are liable to a proportionate reduction, 
in the evedlldf the assets proving insufficient to pay the legacies 
ia£ull.§ 


Joint-liabili¬ 

ties. 


« 116 of the Ind^n G!Qiif|iiet Aot. 

t osses, whether of nwvtgUigs or off putebas^ the 

tesanH-iB-coQUiionT^ 4$ of thfTtAnsfer oi^Toperty 

t.'?-^ , 



TSV MAXIMS OF BQUITY!^ 


(^) Poieer of oq^mtment. tlia testator, g^tnts a lile- Failare to 
estate to 6, ant] after B's death, to sucii of C*b children aa 
B fchall name in his will. B dies intestate, without naming 
any. Os cliildren are entitled equdly. 

IX Squity looks to the intent rather than to Equity looks 
the form Equity always attempts to get at the 
substance of things, and to ascertain and enforce rights 
an^ duties artsing from the true relations of the 
parties, without reference to their ostensible relatioiu 
A notable example of it is seen in the case of the 
seal—the absurd reverence paid to it by Common law, 
and the scant respect it received from equity [Vtdls e. g. the sesd, 
the illustrations .given Page 11, under Rule I]. 

llluatratiom. 

(a) The Common law ihooretiLally observed the maxim tliat 
A contract without cotisideratioii as unenforceable, hut if the 
contract was under seal, the Common law conclusively presumed 
the presence of consideration. Equity, however, always allowed 
A pait> to show that a contract is void for \iant of conslderattoo, 
even though it was under seal. 

(b) UeUef against penalties and forfeUurm, At OmiuDOU Penaltiesand 
law*, if tlie contract was not wholly illegal, evesy stipulatiOD farfei^res. 
was binding on the parties, whether it was In the* nature of a 

penalty or olborwise. ^iit w'lien equity found tliat a partieular 
f^tpulation was inserted merely to secure the ^)|^|rment of a 
collateral object, it considered the enjoyment of ttiat object as 
the pritnaty object of the deed, and the penSty only as 
occasitmal. Therefore ej^ty always reGevel^ against penalties 
and fdfkihitairea. Thus, A pfomin^ te pay Ha. }000 to B withiD 
mjetip, an candithm ^ if he pays Ea. fiOa •>« 

months, haahaiU he diseharged from his liability, QiMtha 
payfneniof Ikh, 500 Ja the ii^ttioa oC 

and even aAi^th* six ijqei^||h|tiity wnnll(MlM 0 
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diHcharge of the debt on payment of Rs. 500 with reasooabte 
eoinpcnsation for the delay. Sioiilarly, equity relieves against 
forfeiture for non-payment of lent, hecanse such a provision 
iH interi i merely as a eccMrity fur the payment of lent.^ 
Mortgage. Mortgages. The equitable doctrine of iiioitgnge has 

evolved out of thi.s maxim. Common law looked upon the 
traiKS ictiou as a complete transfer, subject to a condilion of 
retransfer, on payment of the morigage-money on a f-peelfiod 
date. The mortgagee was thus the owner at law, ami 4ho 
moitgagor lost the liglit of ledemption if he failed to piy on 
or before the due date. Equity, however, looked on the trans¬ 
action as a Micro setinity for iho rfpa,3Mntnt of the loan, in 
accoid.iuce wiih tin* intootion of the jintioi., ,ind tlieieftire 
treated llie morlgas^or as the ('(piitable O'viier. Tim**, even 
after the due date, equity allowed ledcmption nt any tiino before 
the Crurt orduie*.! foicclosiire. 

Regards thit X- Equity regards that as done which ought to 
(lone wdiat , , . 

should have huve been done :--U honover between two parties 
been done. equity exists with respect to a subject-inatter held 
by one of thiun in favour of the other, then as be¬ 
tween these two, a Court of equity regards the subject- 
matter as tliough the equity has been worked out, 
and as impressed with the chara'*ter and having the 
nature which it would in that case have borne, lb 
must be notieeil th*it this doctrine applies when one 
of the parties lie under an obligation to the other— 
something he ought to have done, and nob what he 
might or would have done. • 

* Per Mookerjec ,1. in Mrgh Ltd v. Majhumnr !> U. li. J. 20S, at 
p. 210-217 ; S. ni of the Transfer of Property Act ; y. 

Waller 2 Wli. ^ T. h. C. 2.>7 at p, 262 As* to what is a penalty 
and what is not, see the judgement of Mookorjee, J. in Marah 81 ng 
V. Lkihrh 8tng 6 C. L. J. 176. 
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IHuatratJons. 

{a) Executory contracts. A and B ent<r into a contract for the Expcutoiy 
aale of A’a land to B. Now, by tbe terms of the contract, the contract* 
land ought to be tiansferred to B, and the puruluiM^Tnoney 
ought to be transferred to A. Equity regards the.se as^oue— It 
as having become the owner of the land,® with all tho tights 
and obligations of ownership, and A as having become the 
owner of the purchase-money. Therefore, from tho date of the 
contract, A can sell or give away tho land, and is entitled to all 
accretions as well as bound to accept all losses tiking place 
after the contract. On the other hand, A’s interest is merely 
porsonfll property, and would devolve as such, if he diui in the • 
meantime. 

(/;) Doctrine of conversion. Whenever a direction is given, Conversion, 
whether by deed or \\ill, to employ monc^’ in the purchase of 
land, or to sell land and turn it into money, fioui tho day tho 
deed or will takea«effect, the laml is considoro<l as personal 
property, and the money ns red propeity. 

XI. Equity imputes an intention to fulfil s*® i ,„put 4 ,g a„ 
obligation : — Whenever duty rests on a person, it. shall intenliou to 
be presSnrned tlnifc he intended to inudorin that duty, 
rather than to violate it; or, in other words, that J»e 
internled to do right, r{iLher th-m wrong Therefore, 
when a person covenants to do an act, ainl he after¬ 
wards does something which is capable of being con-^ 
sidered either a total or a partial performance of that 
covenant, it shuli be so considered, although no such 
intention v’as expressed. 

lUustratioH. 

Doctrine of performance. A periioii covenanted by his raar- 
yb8iig| Jj piclea to puichase lands of tbe annual value of £200 in 
A and to conve5' it to trustees for the benefit of bitnself 

* la India, however,'a contract of sale doesp- not neee8.sarily pass 
ihb'nwnership to the trahsfei-ee. See Transfer of Property Act, S. 54. 
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Performance. 


Bqeity acts 
in pepomm, 
that is, by 
way or per¬ 
sonal coin- 
nsand on the 


Specific 
performance 
and injuDc- 
ihn. 





end his wife for their lives, and thereafter to his eldest bod in tail. 
He purchased lands of greater iralue in county A Isit made q» 
settlement of them, and then died. It was field, that tlm purchase 
was a satisfaction of the covenant* and would pass to tlie wife 
and then to the eldest son. [Soioden v. S<mden Bro. C. 0 
If the lands purchased were of a less value, it would have been 
taken to |ie a part-performanoe. 

^II. Xqaity aots in personam, not In rem :~-The 
early Chanoellors, in order to avoid a direct colhsipn 
with the Courts of law, adopted the principle, that 
their own judgments would operate in peraonam 
upon the defendants, and not in rem : that la to say, 
the decree of a Court of equity did not directly 
operate to transfer a legal right from the defendant 
to the plaintiff, but was in the nature of a personal 
command on the defendant, and the deeree was carried 
into effect through hia personal obedience. Thus,, 
when a suit for specific performance was brought in 
equity, the decree' directed the defendant to execute 
a conveyance within a certain time, on failure of 
which, he was liable to fine and imprisonment. There¬ 
fore, it is evident that equity also granted reliefs in 
rem, though indirectly. An injunction is an obviaua 
instance of this; and by its free appliosition, the 
Chancellors in a large measure restrained judicial pro¬ 
ceedings in Courts of law. By the application of this 
doctrine, the Court even assumed jurisdiction over 
lands situate outside England, ^ovided the defendant 
was in and the remedy eouki be o 

through hia peranaal ehedienoe. 
lands situate abroad is in questton, equity dees 
lAleideeei ieaving it ta he determined hf the locM 



THE ORIGINALLY CONCUR¬ 
RENT JURISDICTION. 

CHAPTER III. 

ACCIDENT. 


Definition. ‘Accident’' in equity means any unfore¬ 
seen event, misfortune, loss, act or omission such as is 
not the result of any negligence or misconduct in the 
party. Fonneily, the Courts of law granted relief in 
some cases of accident, and later on their power to 
interpose in such eases was largely extended by the 
legislature. But Courts of equity did not thereby lose 
their previous jurisdiction in cases of accident, because 
the statutes have been held to have conferred not ex¬ 
clusive, but concurrent, jurisdiction on the law courts 
in such cases. 

WHKEB EQUITY WOULD GEANT BELIES’. 

There are three prineipal groups of accident in 
which equity exercises jurisdiction :— 

1.—Lost and destroyed documents. 

II.—Imperfect execution of powers, 
m.—Erroneous pa3'meDt8. 

I.— -Lost and destroyed doccments. 

(1) 2»iNit bonds or ^er instnuitoiits nnder seal.— 
A, of law ootild not grant any relief, until recenlh 
^erefore equity gntoted relief, that is to say, 
aypiiied ^6 plain^j^Cto maintain such an action, upon 
Indemnity in lavour of thiid persons 


*Aooidmt’ 

defiusd. 


How equity 
exercises 
concurrent 
jurisdicdoo* 


Three prin¬ 
cipal heads 
of relievable 
accident. 


Lost |s|id 
destroyed 
doemaeOtar 
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Lost titlc- 
■doedB. 


Some speciiil 
cironniH- 
taneoa must 
be alJeged. 


Lost negoti¬ 
able docu¬ 
ments. 


who might be found to have acquired an interest in 
such a bond. 

(2) Lost title-deeds. —In such a case, Courts of law 
could grant relief, upon taking secondary evidence of 
the loss ; and therefore in order to enable a party to 
come to equity, it was necessary t o allege some spec ial 
inconve nienc e arising from the loss. Thus he might 
come to equity where a title-deed had been destroyed, 
or was concealed by the defendant; for, then as 
the party could nob know which alternative was cor¬ 
rect, a Court of eqtiity would make a decree (which a 
Court of law could not) that the plaintiff should hold 
and enjoy the land until the defendant should have 
jiroduced the deed, or admitted its destyuction. Simi¬ 
larly if the litle-doeds were lost, and the party in pos¬ 
session prayed discovery, or to lie established in his 
possession under it, equity w'oulil lelievo ; for no reme¬ 
dy lay at law ni such a case. And even if the plaintiff 
was out <*f possession, if ho could prove some other 
grievance besides the meYe loss, c. r/., that he would be 
unduly hampeieil in future in asserting his title, equity 
granted relief. 

(8) Lost negotiable instruments. —In such cases, 

no action could lie at law ; but equity granted relief, 
by allowing the }mrty to sue on^ giving sufficient in¬ 
demnity against the claim of any person who might 
afterwards be found to have acquired an interest in the 
lost instrument.* ' 


• 0. 7 R. 16 of the Civil Procednre Code (V of 



ACCIDUNT, 



11.-—Defective Execution of Powers. 

(1) Mere power.—In the case of a mere power of 
appointment (as opposed to a power in the nature of a 
trust), a Court of equity will interpose and grant re¬ 
lief, when by accident or mistake, there is a defective 
execution of a power, but nob in the case of non^execti- 
iion of a power. 

Jllustrat ons^ 


Powers* 

Mere power 
—defective j 
execution 
relieved, in 
favour of 
certain per- 
‘ BODS only, 
but nofi-exe 
cution or 
material ir¬ 
regularities 
not relieved- 


(a) The want of a seal, or of witnesses, or of a signature, and 
defects in the limitations (f.e., description) of the property, estate 
or interest, and any other irregularity of a like nature, will 
be aided. 

(5) Equity will aid, when a power required to be by a deed 
inter ViVos, is made by will ; but not when the power is required 
to be executed by9» will, and it is made by a deed—being appa¬ 
rently contrary to the settlor’s intention ; for a will is revocable, 
whereas a deed is not. 


But equity will nob aid defeebs which are of bhe 
very essence or substance of the power— e. g.^ when it 
is executed without the consent of the parties whose 
consent is necessary. 

Moreover, this relief in mere irregularity in execu¬ 
tion will be granted only in favour of persons who are 
morally entitled to the same and are viewed with 


peculiar favour in equity— viz., (a) transferee for value 
(5) creditor (c) wife (.but not husband) id) legitimate • 
child (but not natural child, or grandchild, or remote 
ftdatiofis), and (e) charity. 


(9 Fomm in the nature of tmtta.-*In such cases 


Powers iQ 
the nature of 



at all owing to some trusts—even 
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5o®^j5**ba eqmty will graafi relief, beeaaae trusts or 

eelieYcd. powers in the nature of trusts, are always obligatory 
upon the conscience of the person entitled. 

Ul^iratxon. 

A tsitator devises certain lands to A, with a direction that A 
should, at his death, distribute the same among his children and 
relations as he would choose. A has a power in the nature of a 
trust, and if he dies without making any diatribution,^ Court of 
equity wilt interfere and make a suitable distribution. 


III.— Erroneous Payments. 


Erroneous Ex ecutors and administrato rs are often relieved from 

Sdtboiit^ consequence or an erroneous payment, made in 
negligence, good faith and without negligence. ^ 


IllwtraUong. 


(a) E(himrd8 v. Freematij 2 P. Will. 447. The executor pays 
off a legacy, believing in good faith that the aasesta are sufficient 
for all purposes. It subsequently turns out, that a large portion 
of the assets have been stolen, or could not be recovered, owing 
to the insolvency of a debtor to the estate, or that there are more 
debta.^ The executor is entitled to claim a refund from the 
legatee. 

{b) But if the executor could, with reasonable diligence, have 
kuown o:!^ the insolvency, or of the debts, or could have pre- 
iM#$l the theft, he cannot claim a refhnd. 

(e) Fo&ley v. Bay 1 P. Will. 355. • If an eXechtor reeAv4to 
omtatj upon a Judgment and pays it to cruditoVB, but the 
tnent is af^wards reversed in appeal^ uni the kX|0iitor kt 
pelted to refund, be may recover it bode from the oreditersv ^ 


* CA ttoluMm ShiMeiiiee 



o 


Aeatwmt. 


m 


WHERE EQUITY WOULD NOT GRANT 

RELIEF. 


Equity will 
not fcrant 
relief. 


(1) III matters of positive oontraeti equity will not 
interfere, wiien a patty has been prevented from fulfil- cootraot. 
ling the oontmet by accident. ^ 


Iltwtrationa. 

(a) Beretjford v. Don« I Vem. 98. A lessee covenants to 
pay rent, and keep the demised premises in repair. The estate 
is afterwards destroyed by an inevitable accident e. g. by light¬ 
ning or earthquake, or by a mob or other irresistible force. The 
lessee is bound, both in law and in equity, to pay rent ond to 
repair the estate, because he might have provided for such con¬ 
tingencies by his contract, if he had so choten; snd the law 
writ presuEine an intentional general liability, wlien be has made 
no excep^oti.^ 

(h) V. iVttW I P, Will. 6l.‘ Thoreiis a contract for a 

sale at a price to be fixed by an award during the life of the 
parties. One ol the pordee dies before the award is made. The 
contract fails, becanse the time of making the award is expressly 
fixed by the parties in die coutraot, snd there is no equity to 
substitute a different period. 

(2} Wh^o tbe accident had arisen from the fauU or (3) Where 
groBB TugUgeiw of a party, he cannot ask a Court of the 

oquity to save him from the results of his misconduct fault or gross 

negligence' 

or negugoBce. # of the partjf. 

(3) Whore tho party claiming relief has not a clear 
veeted bah has a mere expectant^, which is ,a 

ol trnst, hot. of roptiop, equity w.iK expeotanoy. 

intmifdfe. 


(3) Where 
the plaintiff 
has a mere 


V But Cf. 9, lOlldieltlM Thmateiof fsetCft^ jM ^ 
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<4) Where 
the other is 
hovd fide 
purchaser. 


‘Mistake* 

dehoed. 


Mistake of 
Jaw is no 

fixeuse. 


Jllustration. 

A testator intends to make a Mriil in favour of a particular 
person, but is prevented from doing so by accident. Equity 
will not grant relief, because a legatee can take only by the 
bounty of the testator, and has no independent i igbt. 

^ (4) Where the other party stands upon an equal 

equity, and is entitled to equal protection, equity will 
not interfere— e.^g , as against a hond fide purchaser 
for value without notice. 


CHAPTER IV. 

MISTAKE. 

Definition. Mistake is a mental condition, a con¬ 
ception, a conviction of the understateding—erroneous 
indeed, but none the less a conviction—which influ* 
ences the will and leads to some outward physical 
manifestation. It is distinguished from accident^ 
which is some unexpected occurrence external to the 
party affected by it; and from frauds by the absence- 
of knowledge or intention. 

Mistake may be one (1) of law, or (2) of fact. 

I. MISTAKE OP LAW. 

With respect to mistakes of law, the general rule' 
is Ignoratia legia neminem excuaat (ignorance of 
law is no excusq).* This is founded on the beet of 
reasons, for, if ignorance of law ^ were ailloired to he 
pleaded, there is no knowing to what exieiit Ibie 
excuse of ignorance may not be carried. ^ 


* Cf, S. 21 of the ladies OenttaSt Act. 
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Bub equity relieves in certain eases of ignorance of 
law, which may properly be regaried ns so many 
exceptions bo the above rule. To consider what are 
those casf's, it is necessary to understand whau is 
precisely meant by the phrase ‘mistake of law’. 

Mistake of law: what is means :—(l) An igno¬ 
rance with respect to some general rule of municipal 
law applicable to all persons, which regulate human con¬ 
duct, determine rights of property, or of contract etc. 

niwtration. 

A doc) not know that spanking falsoly of another (defama¬ 
tion) is an offence, or that v^hena man dies intestate liia pro¬ 
perty passes to his son, or that an estate in foe simple is trans¬ 
ferable. 

(2) An ignoraace of a particular person with respect 
to his own legal rights— 

(a) He may be correctly informed of his ante¬ 
cedent legal rights, but may incorrectly 
apprehend the nature and effect of a 
transaction into which he is about to 
enter. 


lUmtration. 

A advances money on a mortgage to B, on the mistaken sup¬ 
position that after the specified date of payment he will^be the 
owner of the property without the intervention of the Court. 

(6) He may be ignorant of his own antecedent 
legal rights, which are to be affected by 
a transaction which he is about to 
enter, although he correctly apprehends 
the nature of the (ran$act>of>. 


What is 
meant by a 
mistake of 
law ;— 


(1) ignorance 
Of some 
general la^it. 


(2a) ipnor- 
auco of the 
legal effect 
ot a transac¬ 
tion. 


(26) Ignor¬ 
ance of one’s 
existing 
legal rights. 


3 
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Mlmtration. 

A, wliO 18 the legal owner of an estate, in ignorance of this 
fact, and supposing it to belong to B, enters into a contract with 
B for the purchase of the estate. 

[Of these three heads, the last one, as we shall see, would be 
relieved in equity ; the other two would not.] 


Exceptions 
to the 
rule :— 


(1) ignorance 
of one’s 
private legal 
rights. 


Exceptions to the rule that ignorance of law is 
no excuse :—(l) Where a person is mistaken as to 
his existing legal rights, and under such a inistahe, 
enters into a transaction which affects him injuri¬ 
ously, equity will interfere [Case 2 [b) above]. The 
reason is, that a private legal right is a very complex 
conception, and depends so much on conditions of 
fact that it is difficult, if not impossible, to form a 
distinct notion thereof apart from the*facts on which 
it depends. Mistakes therefore, of a person’s private 
legal rights have in equity been regarded as mistakes 
of fact. 


JUuairations, 

(a) Cooper v. Phibhs 2 H. h. 149. A, being ignorant that 
coitain property belonged to himself, and supposing it 
belonged to B, agreed Co take a leaie of it from B at a certain 
rent. There wfis no fraud, no unfair conduct on the part of B. 
The House of Lords set aside the contract. 

(b) L'lnsiowne v. Lansiowne 2 P. WilK 205. The plaintiC 
was the only son of the elder brother of a deceased intestate. 
He had a dispute with his uncle, a younger brother of the 
deceased, concerning their respective rights to inherit the lands 
of the deceased. Tiiey agreQ|j|^to consult a schoolmaster, one 
Hughes. Hughes went for^structioa to a book oalfod ^The 
Clerk’s Remembrancer,” and there found the law laid down that 
‘‘land could not ^aScend, but always descended”, and hsk^ there- 
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upon informed the parties thhfc the lands went to the 
younj^er brother^ the plaintiff's uncle. Upon this decision, the 
plaintiff and his uncle asrreed to shate the lands between them ^ 
and conveyances were executed carrying out this arrangement. 
The result was tliat the plaintiff, through a mistake of law, 
conveyed away lands which clearly belonged to himself. Ho 
aeked for and obtained relief. 

(c) A and B are both jointly bound as sureties to 0. 0 re> 
leases A under the mistake of law ttiat B would thereafter 
remain bound. B is discharged. [Case 2 (a) abpve]. 

(d) A, having a power of appointment, executed it absolutely, 
without reserving a power of revocation. He acted under the 
mistake of law that bjing a voluntary deed, it was revocable. 
A has no remady. [Case 2 (a) abovej. 

(«) A legacy was given to a woman on conditiomiBhe married 
with the consent of her pirents, and in default, to A and B. 
She married without tlie consent of her parents, and thus incurred 
the forfeiture. A and B executed a deed, by which they waived 
the forfeiture incurred by her, A and B siiall not be relieved 
on any ground of mietaks of law or surprise, because they deli¬ 
berately entered into the transaction, and had Iwfore them the 
very will out of which the forfeiture arose [Pallen v. Ready 2 
At. 691]. 


(2) Where, through a mistake of law, the document Where the 

which a person executes does not carry out the real 
intention of the parties, equity will interfere— e. express the 

error as to the legal effect of a description of the eub- tjon of the 
ject-matter, and as to the import of technical words P^-rties. 
and phrases.^ 

(3) Where there is a iliistake of law of one party, where the 

And such mistake is induct, aided or accompained ia 

ti X' t •'. induced by 

by condacb of tb& btber parly positively inequitable, fraud, 
and containing elements of wrongful intent—e. 
misrepresentation, imposition, concealment, undue 
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ig^ifitake of 
■^wreign law. 


influence, breach of confidence reposed, mental distress 
or surprise, equity will interfere. 

(4) Where the mistake is one of foreign law, it shall 
be deemed a mistake of fact * 


Compro- 
miseH e. g. 
settlomentB, 
will not be 
lightly inter-' 
ferod v»ilh. 


Compromises. Where doubts with respect to in¬ 
dividual rights, especially among the members of » 
family, have arisen, and where the parties, instead of 
ascertaining and enforcing their mutual rights and 
obligations which are yet undefined and uncertain, 
intentionally pub an end to all controversy, by a volun¬ 
tary^ transaction by way of a compromise, such com¬ 
promises are highly favoured in equity. They will not 
be disturbed for any' ordinary mistake, either of law 
or of fact, in the absence of conduct otherwise in¬ 
equitable, since their very object is to settle all such 
disputes without a judicial controversy. Equity would 
be all the more reluctant to reopen a compromise, if 
the position of the parties have been altered, and 
thereby it is impossible to restore the status quo. 
Bub in every compromise there must not only be good 
faith and honest intention, but full disclosure as welh 


Money paid 
under mis¬ 
take of law 
cannoc t>H 
recovered, 


Money paid nnder a mistake of law. If a man 

make a payment nnder a misconception ns to his- 
liability to make the payment, but with full know¬ 
ledge, or with the means of obtaining knowledge, of 
all the circumstances, he cannot recover back such 
money. 


imbfss there Exception But where the erroneous payment ia 
induced or is accompained by a violation of confidence^ 




• Gf. s?. ‘ilol the li dian Contract Act. 
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reposed, lack of full disclosure, misrepresentation as 
to liability, or such other inequitable conduct, or 
under legal compulsion, it may bo recovered back. 


II. MISTAKE OP PACT. 


Mistake of fact i**, general, remediable in 
but subject to the following conditions :— 


equity, Mihtake of 
material fact. 


( 1 ) The fact WMBt he material; otherwise equity 
would not interfere. 


lllmtratiom. 


(a) A s“lh an o'^tatc to B, both parties snppoains: that A hag 
an absolute title to it. It turns out that A has no titlo at all. 
Eiuity will relieve. 

(\^) A sells the estato as 20 binhaa. It turns out to be 19| 
bigh IS. li<]uitv w^uM not int'3rfere, because tlio difference 
woiiiii not have van 3d the transictiou in the view of either 
pai ty. 

Especially if both the partie^s labour under a com¬ 
mon mistake as to tlie e.'cistence or essential condition 
of the .subject-matter of a contract, equity will reliovei*. 

* Jllmtrations. t 


e. g. the 
exiatenfe or 
esseniial 
condition of 
the Kut>jeot- 
inatter. 


(a) A and B contract for Jln sale of a house. The house wag, 
at the d-ite of the contr.ict, destroyed by eartb([uake or cyclone. 
Both the parties were ign<»rant of it. The contract is void. 

{h) A and B coubact for the sale of an ann>iity during th^ 
life of C, C was already dead, bat neither A nor B knew of it 
The contract is voiil, becawse both the parties intended .the 
sale and purchase of a subsisting thing. 

{(') C is ths life-tenant, and A reversioner. A contracts 
to sell the reversion to B. 0 was dead at the time of the 
contiaot, blit none of the parties knew it. The contract is Void. 


* Cf. tS. 20 of the Indian Contract Act. 
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Tbd fact 
maat be 
iocapable of 
being known 
with ordi¬ 
nary dili¬ 
gence. 


Be medics 
<1) Jf the 
mistake ii 
CNae-sided. 


(S^ II It IB 
mntasl. 


(^) TJie fact mvM he one that cotild not have been 
known with ordinary diligerwe — i. the other i^ide 


mast have been under an obligation 

Bub where the fact wasunKnown to both, anq each 
had equal means of knowledge, or where each relied 
on his own judgment, equity will not relieve. 


Illwtration. 

A has knowledge of a declaration o£ war, or of a treatj^ of 
peace, or of the state of a foroign market, which would mate¬ 
rially enhance the value of a conmodity belonging to B. A 
is not bound to dii>cluse, and the sale is good. 

Thus, where a mutual mistake as to a fact is a 
material ingredient in the contract, and disappoints 
their intention by a mutual error, or where it is in¬ 
consistent with good faith, and proceeds from a viola¬ 
tion of the obligations which are reposed by law upon 
the conscience of either party, or where an uncon- 
scientious advantage is taken by a party of the other’s 
mistake, equity will interfere. 

Remedies for mistake :— {1) Where tlm mhftake is 
unilateral^ i. a, of one side only, ana the contract 
has been completed by the due conveyance, the plain- 
ti6f cannot have rectification of the instrument, still 
less can he have rescission, unless it would be a fraud 
in the defendant to retain the advantage of the mis¬ 
take, or Unless where the plaintifif^s mistake has been 
induced by the defendant. 

(^) Where it is bilateral i, s., of both the parties, 
the plaintiff can have rectification as a matter of right, 
unless where the plaioUff has, by his own laches. 
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presluded himself from rcfeC And the Court wilt, in 
such a case of rectificatiol^^ eftito |;ive the defendant the 
option of rescission. 

f 

Rectification. Where, hy' aciendent, mistake or j^eotifioadao. 
fraud, the docnmont does not eicpress the true inten¬ 
tion of the parties, even oral evidence may be admitted by parol 
to vary the terms of the written statement. But the Jy ^ pre/imi- 
reclification is easier when the mistake is made out by nary cloou- 

-I 1* • J a. IliCllt* 

some other preliminary document. 


(a) Mistake in marriage-settlements. On a mar- jiigtakes in 
riage, the parties usually convey to trustees certain 
properties to the use of the husband and the wife, and 


the eldest son of the intended marriage. Usually before 
marriage, marriage-articles are executed, which are a 
memorandum or sketch of the mariiage-settlement to 
be executed afterwards. A settlement which is exe* 


cuted before mairiage or is executed after marriage 
in pursuance of ante-nuptial marriage-articles, is not 
a voluntary conveyance, but a conveyance for valnei 
because marriage is a valuable consideration; but 
a post-nUpual settlement which is not 'made in 
pursuance of ante-nuptial articles is a conveyance 
without consideration (because the marriage, being a 
post consideration, is no consideration), and would 
thus be void as against purchasers or creditors (13 
Rliz. and 27 KJizb $^ow equity, which favours mar¬ 
riage-settlements, leans towards the construction of 
the settlement as a conveyance for value, and will 
keep this in view while correcting the mistakes of a corrected by 
setUejnent by a reference to tbe marriage-articles. articles. 
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Thus, 

(1) If botli the artielei^ mul settlement; are pre¬ 
pared before marriage, Itebtletnenb wtll be don- 
sidered the l>indi^ because all the parties 

are, before marriage^ nt liberty to alter the transaction 
and the settlement will not, on that account, be a 
voluntary conveyance. But even in such a cise, if 
the settlement purports to b<», or was intended to-^be 
madu in pursuance of the articles, the settlement will 
be brought in c»)nformity with tlic ar tides. 


(2) If the Rottlemont is after marriage, it is liable 
to be altered and brought into conformity with the 
article'^, in accordance with the presumed intention of 
the parties tliat it is to be in pursuance of the articles, 
because, otherwise, the settlement will be a voluntary 
conveyance. 


Deed can¬ 
celled under 
mistake may 
be &.et up. 


(?>) IiwtriLmcnt cancdlpd '>viidcr a mistake. In 
such a case, equity will grant relief, by sotting up the 
cancelled deed. 


Mistakes 
in wills, if 
patent on 
the face of 
the will, may 
be con ccted 
in equity. 


(c) Mistakes in wills. When the mistfuke is purely 
a matter of the true interpretation of a will, e. g , 
if it is a manifest omission, or is plain on the face of 
th e will, equity will grant relief. 

So also, a mere misdescription of the legatee in the 
will, w'lll not affect the legacy. Biib where a false 
character is given to a person, and it appears to have 
been the only motive for the gift, (e when a testa¬ 
tor grants a legacy to a person, the sole motive for 
the gift being that he is adopted son ef the'' 
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tesUitor, which in ficb he is tiob''* the legacy will be 
eeb aside. ' B.ib all such chjecbions to a will must now 
be made in the Probate Division. 

Similarly, where a testator revokes a legacy under 
a mistake of fact, e ()., that the legatee is dead, while, 
as a matter of fact, he is living, eqtiiby will decree the 
legacy. 

Where equity will not relieve in cases of mis- 
tfike of fact :— 

(D If ihedefendanb staiids upon an equal or superior 
equity. 

llimtrat'nn. 

Equity will not correct a mistake as a^iiast a hondfide 
ipiircUasur for value.^ 

(2) If the documetjr, which is wanted to be rectified 
is void by statute (because equity followed the lavv]*. 

(3) When a **tatute provides an adequate relief for 
the mistake, equity will nob interfere. 


CHAPTER Y. 

ACTUAL FRAUD. 

Definition.—As fraud is infinite, equity is reluctant 
to define fraud.” It may, however, be defined as ar»y 
act, omission or concealment, which involves the 
breach of a duty, legal or equitable, or by which an 
undue or uncqnseientious advantage is taken of 
another. 

¥ 8ee Mayne’s Hindu Law aail Usage, Tage 2'J9 (6tb Ediiicm.) 


Equity will 
not relieve" 

(1) against 

botuijide 

purchaser. 


(fl) If the 
deed ii* void 
by statute. 

(2) Where 
a Htatntd 
piovides 
lief. 


* Fraud ’ dsK 
fined. 
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Actual ‘‘Aciuai/raud’'or positive fraud is any canning 

deception or artifice used to circumvent, cheat or de* 
ceive another. 

Fraud was sometimes cognizable at law— e, g,^ read¬ 
ing a deed falsely to an illiterate person was a ground 
for avoiding it, or fraud in obtaining a will was reme¬ 
diable at law. 

On the other hand, frau d is someh up^ J^^ip ^^^ 
even in equity— e. g , if Am duces B to enter into a 
smuggling business on a fraudulent representation of 
large profits, and thereby receives money from B, B 
has no remedy—on the principle that they are in 
•pari delicto (in equal guilt). 


Freud clabsU 
fied. 


Classification of FraVd. 

Fraud. 

_ I 

I 1 

Actual ConBtmcti\e 

_I_ 

Iirespective of any With reference chiefly 
peculiaiit> ui the to such poaition 

position of the e g. lunacy, drunken- 

defrauHed paity nes-*, imbecility, etc. 

_i_ 

mierepresentatiou concealment 
Suggestiofahh t^uppressh ten. 


Uierepre- Misrdprdseiltatioxi falsi). Misrepresen- 

fsntanon. Nation is where a party intentionally misrepresents a 
material fact, and so produces a false impression on 
the mind of another, who is thereby led to act on it to 
his prejudice. 
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(1) Misrepr&Bentation must he of a material fact Must be of 
which would be likely to affect the consent o( the 
other ptirty. 

It must not be a matter of mere opinion, or of puf- 
fing, such as is often done by vendors'-'C. flf, if a seller mere opi- 
says, that the picture which he is about to sell is a ***“ P”^". 
“really good thing,” or “absolutely the best in th# 
maiiket,” or “ remarkable for excellence in landscape 
painting,” etc. 


But the matter would be otherwise, if a person of 
known skill and judgment were to describe a picture 
in these terms. The reason is, that such expressions 
of opinion, ss coming from a person competent to pro¬ 
nounce an opinioji, are frequently acted upon, whereas 
mere puffing is taken for what it is worth. 


(2) Misrepresentation must be something with re- On© party 
gard to which one party places confidence in the relied on 
other. Thus, where a purchaser is in a position to *be other, 
judge for himself, he will not in ordinary cases, be 

heard to say, llmt he has acted upon a representation son judi^es 

i. j 'for liimself. 

of the vendor. 


But there are exceptions to the generality of this 
proposition. For example, if the sale is by order of Exan\pl©». 
the Court, the purchaser is entitled to be accurately 
informed of every material fact, even though he might, 
with ordinary diligence* come tio know of such faots. 

Similarly in a sale of a leasehold estate, a misrepre¬ 
sentation with respect to the contents of the lease will 
a vnid the sale, even though the lease itself is produced 
k(t ilMeution at the sale. So also, when there is a 
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Tlio inisre- 
presentutioti 
inust have 
tniBled. 


Amhiffnona 

Btatemuiits. 


Mnat lirtve 
iK'etj pre¬ 
judiced. 

Must not 
have rati¬ 
fied. 


mi^rejireseritation in the prospectus of a company, as 
regards the contracts by the promoters, it will not be 
excused, even if it says that the contracts are open to 
inspection. 

(rS) Mmt have misled. If the misrepresentation 
has nob been acted upon, the defrauded person has no 
remedy. 

lllustratUm. 

A, tljc seller of an uihiiiill, represents to B that the mill pro¬ 
duces d uly 100 inauiids of oil. B inspects the acconnt-books 
and finds it produces 80 maunds only. B then purchases the mill, 
lie is not misled by A's representation. 

Where the statement is ambiguous, plaintiff must 
show tlifit he relied on and acted on the incorrect 

Illustration. 

Snulkv, Chaihoick ^0 27. The seller of a mill said 

“ The present annual value is £100,00J.” It miy mean, that 
the mill actually yields so much profit, or that it is capable, 
under good management, of yielding so miicU profit. Tlte pur_ 
chaser, in order to avoid the contract, must show that ho under¬ 
stood it in the former senco. 

(4) To his prejudice. The plaintiff shall nob have 
his action unless he has been substantially prejudiced. 

(5) Must not have ratified it. If a person, who is 
prejudiced by a fraud, ratifies it, he loses his action. 
Ratification may be by express "words, or by conduct. 

Jlluslrations. 

(a) A person, after having discovered the fratiil, continues to 
deal with the person who has dfifinUided iiim. IThis is rafifi- 
cation. 
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(b) A person, after havinsr dieoovered the fraud, for a long 
tiino continiieB to enjoy the benedte of the traoaacfciuii in which 
ho has been defrauded. This U ratification. 

Fraud of directors. If the directors have made a 
fraudulent statement in the prospectus of a company, 
the company will be liable therefor—only to the extent 
of the profits it has made thereby. But the directors 
are personally liable for the fraud. ^ 

It a director is dead, his estate is liable only to the 
extent of ihe profits accruing to the estate, just as in 
the case of any other tort. 

But when the proceedings have been taken under 
the Directors* liability Act, 1800, the liability is as 
for compensation^ and the estate of the* deceased di¬ 
rector is liable tor contribute pro rata, whether it has 
been profited or not. 

Remedies for fraud. If the fraud can be made 
good, the transaction will stand, and the fraudulent 
party will be compelled to make it good. 

lllustrat'on. • 

A representing to B that an estate is free from iticumbrances, 
inducos B to purchase it. B afterwards lirtds out that the pro< 
petty is subject to a mortgage. A shall be compelled to redeem 
the mortgage. 

But if the firaitd cannot be made good, the defrauded 
party will be entitled to avoid the contract and to 
claim damages. 

Everi an imvocent person cannot keep the benefit of 
a fraud, unless he is u bond fide purchaser for value. 


Director’s 
fraud—liabi¬ 
lity of the 
ooiupany, of 
the afrect- 
ors perso¬ 
nally, and 
of the estate* 
a deceas¬ 
ed director. 


Directors' 

Liability 

Act. 


Remedies 
for fraud:—^ 

(1) The re¬ 
presentation 
if possible, 
will be made- 
good. 


Otherwise,. 
(2f rescis¬ 
sion and 
damages. ' 
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Ooncealment 
of a mate- 
iial fact, 
which a per- 
Hon is bound 
to disclose. 


Concealment 
of an ex¬ 
trinsic oir- 
•cumstancG, 
and of an 
intrinsic 
circum¬ 
stance. 


Illustration, 

M. 

If A induces X to make a deed of p;ifc in favour of A, B 
C, tlie whole deed is liable to be set aside. 

Ooncealment (Swppressio Veri), It is the sappre- 
ssion of a material fact, which one party is under a 
legal obligation to disclose to the other •. If there is 
no duty to disclose, there is no fraud from concealment. 
But the case is otherwise, if the fraud is an aggressive 
or indiiatriouB one. 

There is in equity some difference between conceal¬ 
ment of an intrin'iic circumstance, and that of an 
extrinsic one. A circumstance is called intrinsic 
when it relates to the nature, character, condition, 
existence, title, safety, useor enjoyment—e g., natural 
or artificial defects in the subject matter. Extrinsic 
are accidental circumstances— e, g.^ peace or war, 
character of the neighbourhood, etc. Now m the con¬ 
cealment of an extrinsic circumstance, as well as of an 
intrinsic circumstance, the general rule is, caveat 
emptor (beware, purchaser j). 

But the maxim, of caveat emptQv bean some¬ 
what relaxed in tbe casq^ of intrinsic oipciMiMtances, 
SO that in some cases of concealment of such a cir¬ 
cumstance, equity will grant relief. For instance, 
silence will in some cases be treated as tantamount to 
representation. 


* As under S. 66, (1) {(tj, and (5) (a) bf the Transfer of Property 
Act ^ 
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lllwtraiiona. 


(a)^W'liea a person aelU to another an estate, knowing that 
iie hM DO title to it, he is bound to dtscloae his want of title, 
bectoae the very sale implies that he has title. 

(h) When a person sells to another a hou^e which he knows 
has been burnt down, he is bound to disclose that fact, because 
the sale is ostensibly of a subsisting thing. 


Conceal* 
ment of 
want of title. 

Concealment 
of the non¬ 
existence of 
the subject 
matter. 


(c) In cases of insurance, the insured is bound to disclose Insurance, 
evesy material fact to the Insurance Company. Thus, where in 
answer to a question put by the Company “what proposals 
have been made of any other insurance, and with what result ?’*, 
the insured stated, “ insured at the X and Y Companies for— 
sums’’. It appeared, that he was insured at X and Y Companies, 
hut hfs proposals have been r^’ected by others. TIeld, this con¬ 
cealment amounted to a fraud. 


(d) In family-agreements, there must be the fullest disclosure 
by every party ; otherwise, the concealment of a material fact 
would amount to fraud. 

Bub a con cealment of an extrinsic circumstance will 
never be treatecTas 


Family 

agreements. 


Inadequacy of Consideration. Mere inadequacy inadequacy 
of consideration is not, in itself, a ground of relief in 
equity. The value of a thing is what it will *produce ; is no ground 
and it admits of no precise standard. It must be, in 
its nature, fluctuating, and would depend on innumer¬ 
able different circumstances. One man, in the disposal 
of his property, may sell it for le^s than whc\t another 
would. He may sell k under pressure of circums¬ 
tances, which may induce him to part with it at a par¬ 
ticular time. If Courts of equity were to unravel all 
these transactions, they would throw everything into 
confusion, and set afloat the contracts of mankind. 
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But it is a 
matter of 
evidence. 


Gross in¬ 
adequacy. 


Beaciasion 
would nut 
be allowed, 

where par¬ 
ties cannot 
bi restored 
to ataiuB 
quo or 
against 
inuouent 
third parties. 


Statutory 
frauds in 
relation to 
wpaiii- 


Fraudu- 
.i^it Pieter- 


Bub inadequacy of consideration may, tof?ethe^with 

ther suspicious cicumstances, be a ground of' rfelmf, 
as raising a presumption of fraud. 

Very gross inadequacy of consideration, however^ 
which shocks the mornl nature of a person, may, in 
itself, demonstrate fraud or surprise in the transaction, 
and may thus be a ground for relief. 

Rescission of fradnlent contracts. A fraudnjent 
contract is not ah initio void, but vohlahle, that is to 
say, IS valid until rescinded. Therefore, by the change 
of circumstances, this rescission may become impos- 
sible, as for instance, where the parties cannot bo res¬ 
tored to the status quo, or where the right of innocent 
third persons have intervened. 

lUufilrattom. 

(u) A is induced by the fraud d£ the directors to take shares 
in a company. After the pet^encemeiit of |the winding up, A 
prays to he relieved frdbt';^ transaction. Equity would not 
grant relief because the inteft'safc' of innocent third persons viz , 
the creditors of the comoany, have come into operation. 

(h) A, a broker or director, by fraudulent represen’^ation in¬ 
duces B to take shares iu a company. The company is not at all 
implicated in A’s fraud. A cannot rescind the transaction as 
against the (innocent) company. 

Statutory Frauds of Oompauiea. The following 
matter in relation to companies have been declared to 
be fraudulent by statute, whether in themselves they 

i 

are fi*attds or. not. 

(1) Fraudulent preference. Any coTTveyamse whieh 
would be a fraudulent preference in thie case a» 
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individual, would also be a fraudulent preference in 
the case of a company on the verge of its winding up/ 
and the transaction would be set aside for the benefit 
of the general body of creditors. 

Illmiration, 

A company, knowing itselE to be unable to pay off all the cre¬ 
ditors in full, pays off a particular creditor in full. Th is is fraudu¬ 
lent preference, and as such, voidable for the benefit of the general 
body of creditors. 

(2) Non-disclosure of contracts. All contracts ( 2 ) Kon-dis> 
entered into by the promoters of a proposed company, 

and the names of persons with whom such contracts made by the 
are made, must be disclosed in the ^ospectus, if they 
are of a kind to influence the prospective shareholders. 

An omission to disclose such contracts in the pros¬ 
pectus would be fraudulent. 

(3) Waiver-clause. A waiver-clause in a pros- (?) Waiver- 

' clause a« 

pectus, whereby the applicant for shares purports regards non- 
to #aive his right, if any, in respect of the non- 
dljtelo^re of contracts or of other matters, is void. mattirs. 

0) Misappropriation of capital. Making pay- ( 4 ) Payment 
menta out of capital, when such payments should, be 
made out of the profits, if any, is a fraud on the share- capUaL 
holders, but payment of interest on prepaid shares 
out of a portion of the capital is not sb. 

(5) One-man Company fro/ud, A one-man Com- Ooe-man 
pany is where one man ptirchhses all the shares of the company 
company^ Such a dcmpany, if duly incorporated, will 
not be set aside, because it is a one-man eonipany. 

But an assignment to sndi a company will be set aside 

A 
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(6) Minority 
eupprossed 
by majority. 


Peculiarity 
ia the 
defrauded 
party. 


(1) Xiuoaoy. 


when it is a fraud on the creditors of the man is 
the proprietor of the company. For instance, he 
might purchase properties in th^ name of the company 
of which he is the sole owner, luiii thus deprive his 
own creditors of the benefit of such property. This 
would he a fraud on the creditors. 

Minority overborne by majority. Generally the 
rule is, that all the internal affairs of the company 
shall be governed by the will of the majority. But 
where the majority of the shareholders, in league with 
the directors, are unfairly overruling the minority, and 
are depriving the minority of the exercise of their 
just rights, the Court will interfere, as a fraud on the 
minority. 

Frauds ou lunatics, infants, etc. Minors, idiots, 
lunatics, ^tc. are persons who have not the capacity to 
enter into contracts, and every person dealing with 
them, knowing their incapacity, is deemed to perpe> 
trate a meditated fraud on them and their rights. 

(1) Lunacy. The contract of a lunatic will be set 
aside in equity; but where the contract is entered 
into, in good faith, and for the benefit of the lunatic, 
it will be upheld.* 

Thus, where the purchaser did' not know of the 
lunacy of the vendor, and did not take any unfair 
advantage, and the parties canuot he restored to tha 
statvLe quOt equity will not relieve, 

It is now well-settled that a hinatie is Halde on a 
reasonable contract entered into 1^ him, if ether 

V Sea 1. 66 of nie Indiaa Contract 
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•ide|itd not know that be was insane—v. €am* 
rouac 2 Ex, 487. 

(2) Brunkenneas ,, Pronkenness, in order to be (2) Draa- 
a ground for relief, must be such as to temporarily 
deprive the understanding. But drunkenness, even 
a lesser degree, will be relieved, if they are procured 
by the fraud or imposition of the other party. 

0) General imbecility. If a person is of so weak (6) Irabeci- 
an understanding as to be unable to guard himself 
against imposition or importunity, he will be relieved 
in equity against his own transaction. 

(4'^ Undue indaence (on testators). If by undue (4) l^o<luo 
. ‘ . . influeooe on 

influence, a man is made to make a will which is teetstors. 

contrary to his own inclination, the will is liable to 
be set aside. But in order to establish this undue 
influence, it must be shown that the real intention of 
the testator was repressed. The mere fact that the 
testator was influenced by immoral or irreligious con¬ 
siderations, will not amoaut to undue influence. 

(5) Duress and extreme necessity, lSimil|kr would (5) DureHs 
be the result of a contract made under duress or in SecessUy.*”^ 
extreme necessity or terror. 

(6) Infancy, Formerly, the contract of an infant (6) Xofaooy. 

. was merely voidaibh (and not void), so that the infant 

was at liberty, on attainii^ majority, either to ratify the 
transaction or to avoid^it. But be could bind himself * 

Idr neeessaries, or by a contract of apprenticeship. 

But now, by the Infants* Belief Act, all the perlonal Infants* 
contracts of the inHant^ire utterly void (ahd^'l^^ Relief Act, 
merely voidaUs as before), so as to bl inc^tpai^ of ^ 
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Excpptionn. 


(7) Martitid 
woiiitm. 


Married 

Women's 

Property 

Act, 


ratification on the infant’s attaining majority, subject 
to the following exceptions :— 

(ct) The marriage-articles of an infant are binding 
on him as a contract for necessaries, or at all events 
are not void ab initio^ but voidable—that is to say, 
would be either affirmed or repudiated by the infant, 
within a reasonable time, on his attaining 21 years of 
age. 

(6) Money actually paid by an infant under a 
void contract, when there has been part-enjoyment by 
him, cannot be recovered back. 

(c) Cmiditiona attached to a gift. When a gift or de¬ 
vise is made to an infant, on condition of his doing some¬ 
thing (e. g. when the gift is of shares, and the condi¬ 
tion is payment of unpaid calls), if the infant accepts 
the gift, he must observe the condition, and infancy 
Klfould allow no imriatinity to his non-performance of 
that covenant or condition 

(7) Coverture. A woman under coverture (i.e. a 
married woman) had formerly no capacity of binding 
herself by contracts ; and as regards her contracts for 
necessaries, she bound, not herself, but her husband. 

But now, by the Married Women’s Property Act, 
1882, a married woman is a feme ade (i. e., like an 
unmarried woman) with respect to her separate pro¬ 
perty, so that she can bind her,, separate estate by her 
personal contract. 



CHAPTER VI. 
CONSTRUCTIVE FRAUD. 


Definition. Construct.ive fraud, or frau^ in law, is ‘Construe-^ 
fraud that arises by construction of equity, although ajfiued” 
thore be no fraud in fact. It means such acts or con- 
tracts as although not originating irf^any actual evil 
design or contrivance to perpetrate a positive fraud 
or injury upon other persons, are yet, by reason erf 
their effect on the public interests, equally" reprehen¬ 
sible with positive fraud. 

Constructive fraud is either (1) contrary to the Heads of 
policy of the law, or (2) an abuse of some fiduciary 
relation, or (3) a fraud upon the private rights and 
interests of third persons. 

I. Contrary to the policv ok the law. Contrary to 

(1) Marriage brocage contracts. Contracts and 
agreements respecting marriage, • by which a party Marriage 
engages to give another a reward if he will negotiate 
an advantageous marriage ft>r him, are void, because 
they interfere with the freedom of choice. Marriages 
of a suitable nature being of the utmost importance 
to the well-being of society, every temptation to the 
exercise of an undue infiuence, or improper eagerness 
on the part of a stranger should be suppressed, and 
they are void, being opposed to public policy^v Auch 
contracts have been well described as a sort^of 
** kidnapping into a slate of marital servitude.’* 
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Farentii or 

guardiaoH 

receiving 

secret 

reward. 


Secret 
agreementH 
;in fraird'tjf 
marriage. . 


They are so much disfavoured that they are ittcapal^e 
of being confirmed even after marriage, and money 
paid under such a contract may be recovered back.* 

(2) Secret agreements for reward to parents 

or other guardians for promoting or consenting to the 
marriage of their children or wards are void. They 
are in effe^ equivalent to contracts for the sale 
of children, and are as much opposed to public policy 
as the above. + ' 

(3) Similar is the principle where persons, upon a 
treaty of marriage, mislead other parties by acts 
which by secret agreements become useless or inopera- 
tive. 


lUmlraiifjnn, 

{i) Redman v. Redman 1 Vern. 348. A father refused to 
give bis daughter in marriage to a bridegroom, on the ground 
of the latter*a being in debt. The brother of the bridegroom, 
in order to induce tiie consent of the bride’s father, gave a bond 
for the debte, and the bridegroom secretly gave a counter^bond 
to hie brother in order to indemnify him against the security. 

It is submitted that this equitable principle does not hold good 
in India, because the concept ion of conjugal rights and obligations 
is different in Indian law. Tint compare Vaithyamthan v. Qanga- 
ram 17 Mad. 9, which lays down that such a contract is void. In 
Roman law, matcb>make rs were allowed to sne on ench contracts, 
bat only to a limited extent. 

I In India, the consent of parties tkot being an essential condl* 
tion tn a warrii^, lyhicb is generally arranged by parenta and 
guardians, a nootract to pay a reward to the parent or goardlaa hr 
not Lallttn MAnee v« Jfobi Mokm 25 W, B. 82 ; 

V. 14 W. B. 154 ; Ram OmnA Sen. v, 

Sm 10 (Ml. 1054. 
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Eqoitj h 9 )d the latter btHtd void^ as a fraud upon the marriagef 
and ordered the bond to be delivered up for cancellation. 

(b) QaU V, Lindo 2 Vern. 475. A brother, on the marriage 
of hia aiater, let her have a sum of money privately, in order 
that her fortune might appear as large a» was ineieted on by 
the other aide. The sister gave a bond to the brother to repay 
it. The bond was set aside. 

(c) N&tille V. Wilkimon 1 Bro. C. 0. 543. Tl>e creditor of 
the husband concealed his own debt, and misrepresented to the 
wife’s father the amount of the husband’s debts. He was pre> 
prevented by an injunction from enforcing hhl debt. 

(4) Oontracts and conditions in restraint of mar- Oontracts in 
riage. A contract or condition in general restraint 

rcstrftific cz 

of marriage is void on the ground of public policy. marriage are 
But a contractor condition in partial restraint p^.tiai'*^ *** 

of marriage is valid, if reasonable.* restraint of 

marriage aro 

lllmtrationB. good. 


(a) A condition not to marry A or B, or a widow, or a 
foreigner, or a domestic servant, is valid. 

(b) A condition that a widow shall not re-marry, or that she 
shall enjoy a legacy (faring widowhood only, is valid. 

(c) A legacy to a girl on condition that she shall not marry 

until she attains 22, is valid. ' 


Especially if the restraint is imposed by a parent 
or other near relation, providing a reasonable safe¬ 
guard against hasty, rash or improvident marriages, 
it will be enforced. 


Bat a partial restriction is void, if it is in effect a J! . . 

general restriction, or is of so rigid a nature or so tied restriction 

‘ -- " -‘-' M —::-■■' when voii^ 

* in tadla, an agreement even in partial resiiaint of sufitrlage 


of aay peiwm, other than a minor, is void. See S. 23 of tbsll^iaa 
CoatraotAou 
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up to particular circumstances that the party upon 
whom it is to operate is unreasonably restrained in 
the choice of marriage. 

lUustrationsi. 

(a)' A condition that a person shall not marry until he attains 
60 years of age, is void. 

(»>) When a legacy M'as given to a daughter, on condition 
that she should not marry a man who had not a clear income of 
£600 a year from an estate in fee-simple, it was a void condition, 
as leading to a probable prohibition of marriage. 


Contracts in 
of 

trade void, 
but in partial 
restraint 
valid. 


|general 

restraint 


(5) Contracts in general restraint of trade are 
void, because such contracts have a tendency to pro¬ 
mote monopolies, and to discourage industry, enterprise 
and just competition, and to deprive the public of the 
services and labours of a useful member. 


But a partial restraint, i. e., a special restraint 
nob to carry on trade in a particular place, or with 
particular persons, or for a limited time, is valid, if 
in the opinion of the Court it is reasonable, on the 
ground that such a restraint leaves all other places, 
persons and times free to the party to pursue his trade 
or employment.* 


(6) Violation of public confidence 

Contracts for (a) Trafficking in public offices. All contracts for 

buying, selling or procuring of public offices 
must have a material influence in diminishing the 
respectability, responsibility and purity of public offices, 
and are nppo#ed to public policy, for the public are 


* Of. 8. 27 of the Indian Contract Act. 
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interested in seeing that its duties are performed 
by the best men available.^ 

Stifirng criminal prosecutions^ Ana 
for the compounding of a felony is void 
such an agreement has a tendency to subvert public 
justice. The principle is, as Lord Westbury puts it, 

“you shall n ot make a trade of felon y. If the accused 
person is innocent., the law is abused for the purpose 
of extortion ; if guilty, the law is eluded by a corrupt 
compromise, screening the criminal for a bribe.”f 

(c) Maintenance and Champerty. An agreement Maintenance 
to supply funds to another for carrying on litigation champerty, 
is opposed to public policy. Maintenance is the more 
general term ; Champerty, which is more often met 
with, is a bargain whereby the one party is to assist 
the other in recovering property, and to share in the 
proceeds of the action. The champerty “ must be When void, 
something against good policy and justice, something 
tending to promote unnecessary litigation, something 
that in a legal sense is immoral, and to the constitu¬ 
tion of which a bad motive in the same sense is 
necessary,” J 

* Cf. 8. 23, 111, (f) of the Indian Contract Act, 
t Bat certain petty offences are capable of being lawfully com- 
poanded by the person aggrieved. See s, 215 of the Code cf 
Criminal Procedure. 

:j: Tineher v, Kamala Kuioker 8 M. I. A. 18", Althouch th« 

English law of champerty dees nob of itself apply to India, stil^ 
champerty, in order to be illegal, must have the above qualities* 
attributed to it by Englfah law. See also Ram Coowar Coondotf v. 

Ckunder Canto Muket^^ 2 Cb^. 333 (P. C.) } R/iaffwat Difijat Sin*f 
V. RhU RovAI Sahtt ^ Cal. 460 f P. C V ' 



greement Compound- 
”, ing felony. 

I, because 
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'When not. 


Fraudulent 
tranafer of 
chorea. 


But a present transfer of property for consideration 
by a person who claims it as against another in 
possession thereof, bat who has not as yet established 
his title thereto, is not for that reason opposed to 
public policy * “ Nor is it opposed to public policy 
merely because the payment of the major part of the 
consideration is made to depend on the transferee's 
success in the suit to be brought by him to recover the 
property‘’.f “ Indeed, cases may easily be supposed in 
which it would be in furtherance of right and justice, 
and necessary to resist oppression, that a suitor who 
has a just title to property, and no means except the 
property itself, should be assisted in this manner. 
But agreements of this kind ought to be carefully 
watched/' Moreover, mere inadequacy of consideration 
is not of itself sufficient to render a transaction 
champertous.^ 

(7) Frauds in relation to transfer of shares in 
joint-stock companies. Generally speaking, such 
shares are transferable, the mode of transfer being 
that provided in the prospectus pf the company i but 
a transfer with the object of merely getting of the 
liability for calls, is fraudulent. Also, if thqdirectors 
have reserved the right of rejecting the transferee, 
any concealment or misrepresentatton (materially 
affecting the worth of the transferee) would be fiaudu> 

. - I -i ■— ..pp ' *. —— I I ■ , 

s JUda Aehal v. JKasiwt JSRuuai* 27 AU. 8^ P. C» 
t JBkagtoat DojfOl Sing v. Ihgini Sahu 25 CaL iSO P. C. 
t For a laoid expoiition of the wb<de lew on the sahjeo^ see the 
iudgment of llakeriee, J. in Omain JRamdkan Puri'r. 

Mlihir f . 
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lent and would make the traosaotion invalid even 
if the transferee has been accepted. 

Where a trustee has invested the trust-money in Investment 

. ny trustee ra 

the purchase of shares, the trustee who is the osten- shares, 
sible purchaser, is liable, and not the cestui qm 
trust. But if the investment is proper, the trustee 
has the right of indemnity as against the cestui que 
irusty^here the shares are transferred to a trustee, 
only with the object of avoiding the liability for calls, 
the cestui que trust is liable. 

[Fraudulent transfers- Where the parties are in- J***®'*^*!!®"*. 

^ . transfers—tn 

volved in an illegal agreement as above described, pari deZicto. 

equity will not aid either of them as against the 

other, the general rule being, “ in pari delicto potior 

cst conditio possidisntisr Here each party keeps 

what he has obtained. Thus, if A and B enter 

into an agreement which is opposed to public policy, 

and in pursuance thereof A pays money to B, A shall 

not be allowed to recover the amount; But this rule 

is subject to some exceptions• Exceptions- 

(1) Where the parties are not in pari^delicto, e. 

if'one hill acted under the fraud, surprise, undue in* 
fluence, oppression, hardship or persuasion of the other, 
or there is great inequality of condition or age. 

(2) Where, if one o& the parties is allowed to 
retain the beo^t of the illegd agreement, it would be 
to defeat the polh^ of the laiv; 

(3) Ilfhere the agreement is opposed to puhlio 
policy, thaJmt thid^ one party is in . pari ddicto will 



60 


ELEMENTS OE EQCTITy. 


Abuse of a 
position of 
confidence. 


Why void. 


Parent and. 
child: 


traneactions 
set aside, 


not disentitle him to r^ief, beciinse it is the publie 
that is being given relief through him.] 

II. Abuse of Fiduciary Relation. 

Courts of equity do not sit as cu«tode8 mommy 
enforcing the strict rules of morality—but they do sit 
to enforce what has been called a technical morality^ 
If confidence is reposed, it must be faithfully acted 
upon, and preserved from any admixture of imposition. 
Courts of equity will not, therefore, arrest or set aside 
an act or contract merely because f\ man of more 
honour would nob have entered into it. But where 
a relation exists, which compels one to make a full 
discovery to the other, or to abstain from all selfish 
projects, equity will not suffer one party to derive an 
advantage from that circumstance, for it is founded in 
a breach of confidence. “ The obtaining of property 
or any benefit through an undue abuse of influence 
by a person in whom a confidence has been reposed, 
is a frau<l of the gravest character’’. 

(1) Parent and child. All contracts and convey¬ 
ances between parent and child, whereby the parent 
acquires a benefit, are jealously watched by Courts; 
and therefore if they are not entered into with the 
strictest good faith, or are not reasonable under the 
circumstances, they will be set aside. The onus of 
proving good faith and reasonableness is on the parent; 
and if be fails to discharge that onus, the transaction 
will be set aside as against him, or bis assignee, not 
being an assignee for value i^ithout notice. > ' 
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Similar is the principle with respect to persona 
standing in loco parentis. 

But arrangements between father and son for the except 
settlement of family estates, if the settlement be not 
obtained by misrepresentation or concealment of 
truth, if it is reasonable and the father obtains no 
benefit, are valid, even though the father has exer¬ 
cised his parental authority to procure its due exe¬ 
cution [Hohlyn v. Holly n 41 Ch. D. 200]. 

But the case would be different, if the settlement which are 
is in the nature of a bounty from the son to the father 
soon after the son has attained majority. buuuty. 

Illuatration. 

Baker v. Bradley 7 De. G. M. & G. 594. A ntortgage 
was made by the father and son immediately after the latter 
had attained majority, to secure debts due from the father, to 
flome extent incurred in improving the property and in main¬ 
taining and educating the son. The son had no independent 
advice. Held^ that the transaction could not be upheld as a 
family settlement. 

(2) Quardian and Ward. Transactions between Guardian 
the guardian and the ward would not be allowed to 
stand, if they take place during the continuance of the ’ 
relationship, or so soon after its termination that the 
influence may be taken not to have completely ceased, 
unless the circumstances indicate the utmost good 
faith (uberrima fides) on the part of the guardian. 

For, in all su^ caseS) the relationship is considered as 
virtually subsisting, especiaH^- if the duties attached’ 
to the situation have not ceasedj**-'^. ^, if the accounts 
between the parties have not |>een settled, or Uie 
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Beason. 


Quasi- 
guardians 
like medical 
advisers, 
spiritual 
guides etc. 


estate retnains in some sort ander tbe control of the 
guardian. Tbe Court watches such a transaction 
with extreme jealousy, and would not set it aside, even 
though there might not be any particular unfairness^ 
*Tt is put upon the danger, either of inducing 
guardians to flatter the passions of their wards, or 
of the improper exercise of their authority” [Per Sir 
Samuel Romilly in Huguenin v, Baeeley 1 Wh. & 
T. L. C. 247.] 

Quasi'guardians. The rule is not confined to 
parent and child, or guardian and ward, but applies 
to all tho variety of relations in which dominion may 
be exercised by one person over another e. g,, medical 
adviser, minister of religion etc. 


llluatraiiom. 

(а) 4 My. & Cr. S69. A medical adviser,, 
during tbe honor’s illness, oVitained from the latter a gift 
without consideration. The gift was set aside. 

(б) Huguenin v. Baeeley 2 Wh. & T. L. C. 247. A clergyman 
became acquainted with a widow, and undertook the manage¬ 
ment of her affairs. During the oonttnuauoe of the relationship,, 
he obtained from her a conveyance in his wife’s name. Tlie 
gift was set aside. 

(c) Allcard v. Shinner 36 Ch. D. 145. The defendant was the 
lady superior of a sisterhood, of which the {daiotiff was a nun.. 
Plaintiff, by a voluntary conveyanosi gave away all her pro- 
peities In favour of tbe ohantable objects of the sisterhood^ 
J7sHU>Sttthe deed was executed thrdugh tfaelaBueoce offlie 
lady sDperfor. 

{d) Manm Sin^ v. Umadat PwHide 12 All. 523. A gift of 
the whole of his properties by a Hhidik, weB-advauoed ia jpMmi,. 
to his punt or spirrM adviser, the egiyteleoo £or^|^](SA 
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diidosed in the deed) being the donor’e deeire to secure benefit 
to bis soul in the next world, was set aside. 

(3) Solicitor and Client. It is obvious that such Solicitor atvl 
a relationship would give rise to great confidence 
between the parties; and therefore, gifts from clients to 
solicitors pendente lite are void, and thus incapable of 
ratification. But if it is for value, the transaction is 
voidable only, and will nob be set aside after a long 
time, or after ratification. It must be noticed that 
the above rule of voidability doesjifiiL^PBlyiPIClftfiAy 
wills. A conveyance fur value is thus liable to be 
set aside, unless the solicitor shows that he has acted 
with the utmost good faith, and has taken no ad< 
vantage of his position. 

llfmitahnm, 

(a) Proof V. IliMB C. T, T. 111. If a bontf^lHIb obtained 
by a solicitor from a client who is poor and distressed, and the 
coosideration does not appear to be fbll and fair, it will be set 
aside. 

(b) Plaintiff, a spinster, made a voluntary settlement bf lease¬ 
hold prenuses to a solicitor, upon trust for herself for life, and 
thereafter upon trust absolutely for her niece, the solicitor's 
wife. It appeared that the defendant had acted as plaintiff’s 
solicitor in respect of certain litigation about the property 
conveyed, without any remuneration, the i^ptiff having pro- 
mieed to leave the property to the defendant’s wife. The con- ^ 
vayance wsifi set aside. * 

Bolicltor’a 
clerk. 


Slimkr is rule with ftfiipeot to solicitors* clerks,* 


! this cfonntry an attenisy*# nnoaglag clerk is in the same 
Ban Sfmi S6 Bom. 689. 
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remunora- 

tion. 


Trustee and 
eealui tjue 
trust. 


Principal 
■«nd agent. 


Illustration, 

Ilohday V. Peters 6 Jur. N. S. 794. A. solicitor’s clerk, who 
was consulted by a lady in regard to a mortgage on her estate, 
by means of the knowledge thus acquired, was enabled to 
purchase the mortgage at much less than its amount. Heldy 
that the lady was entitled to the benefit of the bargain. 

[Solicitor’s remuneration. If be is a trustee as 
well| he cannot charge in respect of that. But if be 
is a mortgagee, he may now charge the usual remu¬ 
neration of a mortgagee. 

An agreement between solicitor and client, that a 
lump sum shall be paid for past costs, is valid, if the 
agreement is in writing, and the terms reasonable. 

An agreement to receive a fixed sum for future 
services is valid, if made in writing; but such a con¬ 
tract is liable to taxation as a bill of costs.] 

(4) Tr|t|tse and Cestui que trust. A trustee can¬ 
not sustain a gift from the beneficiary, unless the 
relationship has been completely dissolved, and the 
influence resulting therefrom has ceased. Tbi|,^^i^ow- 
eyejt.'Haes. not^agpljr to gito by wills. 

But a trustee may purchase from the beneficiary, 
subject to his satisfying the Court that the transac¬ 
tion was fair and bond fide, 

(5) Principal and affent. An agent cannot be a 
secret vendor or a secret purchaser of property which 
he is authorised to purchase sell on behalf of the 
principal. Such a transo^on will, at the option of 
the prindpal, enure for the letter’s benefit* 

* Cf. S.28I of the Indian Cgotn^ Act. 



CfONStBUCTtVB FBAOl>, 


(6) Oomifd, anetioBeers, and their cliente. Oonntei, 

The same principle»i»pply to the case of these persons, 
and all others standing in a fiduciary' relation.* 

III. Fraud u'pon the rights uf third persons. 

(1) OoQUnon^adlore. Common sailors are reputed 
extremely imprjDvidcnt and liable to be imposed upon, Common 
and equity wijl grant relief whenever any inequality 
appqars in the bargain, or any unfair advantage has 

been taken. 

(2) Bargains with heirs and expectants. Bquity B^gnins 
relieves against the fraud which infects catching and*expoc- 
bargains with heirs, reversioners and expectants in the lan^—fraud 
life of the father; for there is always fraud, presumed parent. 

or inferred from the inequality of the parties—weak« 
ness of the one, and his want of sound advice, and 
advantage taken by the other of such weakness 
[Chesterfield Janssen 1 Wh. T, L. C. 289J, 

Remaindermen and reversioners, as well as persons include 
having a mere hope of succession in the family pro* remainder* 
petty are * expectant heirs’ within the meaning of this lll^ionerer 
doctrine [Aylesford v. Morris 4 Cb. D, 484]. 

Generally speaking, mere inadequacy of price is in inadequacy 
itself, no ground of setting aside a contract; but in the ^ 

* There ia one species of constructive fraud which Is oommon 
Sa IflHiht, aat which is unknown to English'^w, ilm case of 
JhwkwiliiAta Iedies *- a class of^peirsonsespeetaliyexpeeed toondna 
fhe berdeaofinoving theh^ ec utransuottoa 

Wth^s^apetfsttlsoathie^pai^y w^ Mufuhi Bmtlofrr 

Begum U ^ I. A. S5l ; Oereek Chusiw 
miL 1. A. 41f, 4»t { dkdisJM ZaZ v, HkeOarat 
AaamXe v. WOO. 946^9^>0.1. 
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pmund for 
trotting aside 
(>alo (if a 
reieision. 

HI and S3 
Vio, lias 
Id! t th s 
e'qurtNblel 
doutrliie 
viiafiet^ted. 


Unoonscioi i 
able iint^e 
4 »f foargaiD, 

erith other 
faeta* eTi- 
denoeof 


oase of the sale of a reversion or remainder, ijnerejn- 
edequac/ of price has long been considered in equity 
n siifficienb ground of setting aside the transaction^ 
A recent statute (31 and 32 Vic. c. 4) has been passed, 
>vhich provides that mere undervalue would not 
render the sale of a reversion voidable if it is bond 
fide. This statute has left unaffected the jurisdiction 
of courts of equity, owing to the requirement that, to 
make such sales valid, they must be bond fide^ 
there must be no fraud or unfair dealing. *‘For these 
changes of the law have in no degree whatever altered 
the onua prohandi in these cases, which ... raise, from' 
the circumstances or conditions of the parties con^* 
tracting, ... a presumption of fraud. Fraud does not 
here mean deceit or circumvention ; it means an un-' 
conscientious use of the power arising out of the cir¬ 
cumstances and conditions; and when the relative 
position of the parties is such as primd^acie to rais4^ 
this presumption, the transaction cannot stand, unless 
the person claiming the benefit of it is able to repef 
the presumption by contrary evidence proving it to 
have been*, in point of fact, fair, just and reasonable*' 
[Per Lord belborne, L.-C., in Ayleaford v. Morris 
Ibid.] 

(3} Tfnconeoionabla bargaiii8« Whei:e a purchase, 
k made frcmi a poor and ign/>raDt man at a consideifA 
able aodervaiuei the vendor having no independent' 
advice, a Court qf equitywill tbmw the onus 
the purc^aeer of proving tbal^ trqn^tioa k 
and reaeoneble, and if bevkiis te q|Btnld»ali.ily|4| 



CON^BUtnVE FRAt7D. 

the tr&nsaetion will be set aside [Fry v. Lane 40 Ch. 
D. 311]. 

Similar rules would apply, when (ho borrower is in 
distressed circiitnstiaiioes, and (he lender takes ad¬ 
vantage thereof to advance money at a high rate of 
interest.* 


llltudraiions. 

(»> When an heir to nti estate, being in \ery atriitened 
circuinstaiiceo, l>orrowed Hs. .3,700 in order to prosecute a claim, 
anil gn\o the lender a b< nd for Rh. 25,000 to be paid after re¬ 
ceiving poH8(8«ion ofihe pioperfy, the Cou'tgivea dicreefor 
Ra. 9,700 only, vs itli intoreat thereon nt 20 jercMit. per annum 
[R(ya MQhkam Sing v. Raja Rup S‘tig 15 All. .352 P. C.]. 

(h) A covenant in a inortgAge-dei d Ity nn illiterate peaiianl 
to eoll the mortgage 1 property to tho mortgagee at a grosi 
undervalue, in default of payment, was held inoperative. 

(e) A 8{^tidtiirift and drunkard, ng>d 18, covenanted to j^ay 
compound interest at 2 p r cent, ^er incnaom. The interest wa^ 
tUMch 10 luce 1 fKripa Ram v. S (m>-u hlhi 25 Al*. 284*’, 

(«/) A lahiqdar, who bad been deel ired a diaqu/slified pro^ 
prietor, and who o estate bfl^ been taken ihirge of t'y the C« u^t 
Of Wardtt on the gronild of his iud4>tedno8S, ezecutsid aloud 
fur hs. 10,000 «%ith int'reH thereon nt 18 per c nt. p i a on .i, 
and coinpo ind iiitere-)t in defmlt of payment by in bi me 
The privy Co mcil disilbsw^d the icompiiind mt'^rest. [Uhun\ 
pal Da» V. Munwwar Bahh Singh 2^ Ai). 570 P. C ] f ^ 

■■i—i——u———■ I ■■■«—■■— ■■ I itiim 

* Of. g. J6,^nt. (e) of the Indian Comraot Acf, 

*1; The law in India on this bead is tliat a traniaotion would not 
he net nstde tseiely heoause it*l8 unconscionable, but it must aa 
widibe slwtim that the lender was in a posit ion to dominate the 
w,lllnt ^ ft nnst ^ notiend that urgenS 

|IS|t *>f th« boTwwerdoes {not, itself^ pifase^ 
MiiHh to ddttlnato thd‘ othdrh’ will* See Sunder Xoer^ 

Ohl.l60P.C. 



s$ susmiNTs OF sqmvx 

in 

Foitohu (4) Post obits. Aposj^^itb^d is an Agrooioobt 

expecfafifTopiByto the lender a larger 
^ sum than the amount lent, on condition of the heir's 

surviving the ancestor on whose death the estate will 
come to his hands; but the transaction is to be void 
on the death of the borrower in the life-time of the 
ancestor. Such bonds operate as a virtual fraud upon 
the bounty of the ancestor, who is* unwittingly made 
to give away his estate as a spoil to usurers, wliile 
supposing himself to be discharging the moral obliga- 
8 et aside lo of providing for bis children. Post obit bonds 
equity. would be set aside in equity, on condition of payment 
of the principal with reasonable interest-^on the 
maxim that he who seeks equity must do equity. 

IlluBtrcUiOn. 

Af aged 30, borrowed £5,000 from B, upon ^iviug him a bond 
for £10,000 to be paid off if A survived C, ||ie grandmother^ 
from whom he had great expectations, hut not otherwise. The 
transaction a as liable to be relieagainst, if the relief was 
sought within a reasonable time fCftestfgfiefd v. Janattn 1 Wb. 
and T. L. 0. 280}. 

This principle also applies, on the same ground, to tho 
case where an expectant heir, upon a prmnt receipt 
of money, promises to pay over to the lender, a large, 
thpugb an uncertain proportion of the property which 
might descend upon the dea^h of bis ancestor, if he 
sh^^Id dtirvive the Istter. 

Sfmilkriy, if tradesmen seQ gpibcls At extravAgant 
prices to mcpdcMt h^ wjU f^pos ti|e 
to a reasmble priet^ 



(5) KiiowhiglyPMttdiilt aliBkIsB ImpmikA. 9or Kn^wiftgijr 
iofftsanoe, wHen the owner standa by, and eoeaaragffiMi fiSeirapfta- 
aaotber to sell the estate, and another is tndaoed to 
purchase from that purporting seller—^the true owner 

%vi)l be bound by the sale. This also applies to the 
sale of personal chattels. 

(6) If a Man makes a representation inforgetfnl- Jewo? title, 
ness of the state of his title, it is ce^istmotive fraud. 

(7) Agreements not to bid against one another. Agreement 
At a sale by auction the bidde^ may expreasly reserve ggaiSl,fc*OTa 
the power of bidding himself, or of engaging piiifers ; another, 
but if he does it without expressly reserving this 

power, the sale would be voidable. Similar results 
would follow if two or more bidders agree not to bid 
against one another, and the property is knocked down 
at an inadequate price-* 

(8) Fraudulent composition-deed. In a composi- FrauduM 
tion-deed among cj^ditors, the relinquishing of a 
portion of his claim 1^ one creditor is consideration for 

a similar relinquiUiment by the others, and therefore 
if a creditor, who is a party to * a composition-deed, 
secretly stipulates for some benefit fo himself over and 
above that secured by the deed, it is a fraud on the 
other creditors; and money paid Under euch aj^ecret 
agreement may be recovered back. . ^ • 

Qlfis. A person obtaining a gift from another Doqm of a 
muBt always be prepared to sho^ its bond Jidea ^ in 

l. ..... , , ______ show its 

V 1 o. !;<. Sfi. 



El^l^pNTS Oir ^VVTf, 

oUw^r wordfi* tbi^fc tliei -^onor delibemtely perlbroifid ' 
ach, knowing its nubiire and effoot on liis interest 

Slower of (10) Bxercise of a power of appointment. A 

inISa be'hl?-*^ powor of appointment must be exerc:sed bond fide^^ 
iiest^ oxer< aiTtl for the object of the ap|>OMitnieiit; and therefore 
‘ any appointment whereby some beneiit is secured to 
the donee of the power of appointment (i. e, the 
pei^n authorised* to make the appoiritmeiii) is a 
fraud. 

MluBtrattom. 


(a) A power is giron to A to make an appointment among his 
chtldren—to oil ot any of them, by deed. A Appoints to his 
eldest son Old}', such son coveuaiiting to pay a portiuu of tlie 
fund to A. This is ft and. 

(/•») In th^ same cas", A appoints only to B, a consumptive 
child, to the Osccliisioii of the others, cxpes'iiig to inherit the 
prop rty as his htir on the chili's death. This is fiaud. 


Lflunory 
^point- 
neats— 


low valid, 
iveept 
Kheiemini- 
auin is 
itated. 



[liOli iwintii 


Siiiiilnr conset^tiences followed from illasoTy «p-‘ 
pointmenls, by giving to one child a nominal and nob 
asnbstniitihl t)haie—or, us the phrase was, “ cuttings 
him off trith a shithng.'* Such an appointmeiiT' wa^ 
invalid''; bht^no^V by 37 and 3B Vic. c. 27, the donee 
h^ the power of cutting him off with a shilling” 
or even without a shilling— i. e., of excluding one op 
more persons altogether, tmtesa • the instrument creat¬ 
ing the power shall declare tke #nQ»tit^ or shore firoin 
which no olject of stMdi be excluded* j 

Moreover, when a parent is given the power to raise. 
portions for htsiobiidreft, andt be appoint to ""a dtittl 
during minority, while 'be H not in wont ’of ^laS^ 



f 





• Jk * 

{Mi#bip%«#tidk4lie death of the child as expeeted at that 
tataie» parent will not be allowed, as Jaeir of the 
cbiid, to inherit the property, if the child dies a minor. 
The reason is, as stated by Lord Thu How, ** the 
meaning of a charge for children is that it shall take 
p^ce wlien it shall be wanted. It is contrary to the 
nfi^iire of such a charge to have it raised before that 
tima” ' 




' A father having a power of appointment among his RHease o£ 
children may validly release it, even when he derives valiur"^*^ 
some advantage from it. The release must be by 
deed. 


Illmiration. 


Smith V. Somes (1896) 1 Ch. S5'>. A, the father, has a povver 
of appointment among his chiIJr>*n an 1 g^andchihlren, in 
default of which the ohildre'i would be entitled to th^ estate. 

All the children die, except a daughter, wlio hes chiMron. Now 
A m »y appoint to ^ther the daughter, or to her children, and in 
default of appointment (he daughter alone wonM get the estate. 

A releases Ibe power in favour of the daughter, and A and the 

e * 

diiufditer^^ititlj execute a inortgige of the estate, toVecirean 
aptecedtmt debt of A alone. The release is valid, because A was 
under no obligation to exercise the power. 


T Blit a power coupled with a duly” (i. in the 
nature of a trust) cannot be released. er iTwuplod 

A covenant not to exercise a power, or to exercise.it *^**^^"* 
^nly in a speeiBed wny^ e. only in hivour of A, B Covenant 
and of no other, is vafid, but suel^ a covenant cannot 
be apeoifioally enforced, and the only remedy woult^ be power, 
damages for breaeh tbereoi ^ 

(11) Where a man represents a certain state of fisets Bepresenta 
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<Alr 

tioo 4s AD 60 as to i 0 dit 4 ».another m entor iaio a contsaet, Imi 
cannot resile hpin that, even if the oircniustances Ita^st^ 
irapW altered. 


Rlmtration. 

A, the owner of an estate X near a sea, takes a lease of the 
beach which intervenes between hieT estate and the sea for 992^' 
years, the lease containing a stipulation that he shall net bnHd' 
over it. A grants a building lease of his estate X to B, re¬ 
presenting to him that A could not, owing to the restriction in 
his lease, build on the h^ach so as to obstruct the sea-vioW| 
wliich was, of course, correct. B builds Qver estate X. After¬ 
wards A suilenders his lease of the beach to the landlord, ai^i 
takes a fiesh lease, which contains no restriction as to building. 
Equity would restrain A by an injunction from building on 
the beach. 


CHAPTfiB VII. 
SUBBTYSHm 



Difibra from 
an iudemni- 
ty. 


Definition. A ^ guarantee is a pro¬ 
mise to pay the debt or perform the promise of another 

differs from an 
which is a promise to save the promisee harmless from 
loss arising from a transaction into which the latter 
has entered at the instonce ol the pronii8or.)t 


in case of his defaidt.* (It 



stow made. By the Statuof Frauds, a contract 
of goarimtee must be in writing (but not a cfmtract at 
indemnity). 

— ^ ... .. .— 

* Cf. S. ISO of tbs Ittdlao CcatniiS An^^ 

t lSi^}hk 



^ A snret^i^ k not, in its iiiee|»liion, a WhetUar it 

uberrirntB fidei^ like insnranco for inatanoet ** 
but once the contract has been entered into, the surety 
^ li entitled to be kept informed of everything which 
t likely to affe^ his willingness to continue the surety* 
ship. 

Jllmiration 

Ay the manager of a firmy auspects the honesty of B, an assiaU 
anty and threatens him with dismissal unless a man of substanoe 
stands surety for him. O eonsente to stand surety. Now A is 
not bound to disclose to C the faets on which his suspicions 
were aroused. But if, aftor the suretyship, A discovers fresh 
instances of dishonesty on B's part, he is bound to communicate 
them to 0. 


Eights of creditor against surety. These rights creditor’s 
are wholly ^contractual, that is to sny, are entirely re- 
gulated by the written instrument, so far as that goes, the instru- 
Thus the suretyship may be a continuing one, that 
is to say, may extend to a series of acts, or may be 
limited to a solitary act; it may be for the whole or for 
a part (t e, up to a specific amount) of the debt ^ it may 
be made terminable by the death of the surety, or by 
notice. 


In the absence of a ^nlS'A to the contrary, the 
Creditor may proceed againet fhe sdrety in the first 
instance, without proceeding at all against the princi¬ 
pal debtot^. But the surety may perhaps compel tdie 
dtrbditor. Upon giving enfBoient indemnity against bib 
^te of ibe suit, to proceed against the prinmpal 



SurWy’i 
retnemeR •— 
BiklNi>ioi>o 


Wli<ir art co- 
4niretfei». 
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Remedies of surety. {C^He*may|wy off tbm 
ditor. and may realize from the debtor the money 
has himself paid together with costs, if any. 

This right of being re-inibursed is based on an im-^ 
plied contract*, '■ 

{2) On such payment, he is invested with all the 
rights and remedies of the creditor, and is entitled to 
the benefit of the creditor’s secunties.f 

(S) He may, nl&o main tain nn action against the 
creditor for delivery of the securities. 

(4) He may, peihaps,'‘compel the creditor, upon 
giving security, to proceed against the debtor in the 
first instance, ns above stated. 

(5) He may sue for a judicial declaration that he ih 
discharged, under the circumstances stated belov*. 

(6) If there are co*siireties, he may 8i|e them for 
contribution. This docirino of compensation is based 
on the general principles of justice (because be has 
relieved them from a common burden) and not on coii- 
Irnct, although contract may qualify it. 

OO'BUreties. Tno or more persons are said to be 
co-sureties >\hcn they are liable for the same debtor 

and for the same debt, whether under the same or 

* 

under d^erent instruments, or whether in the same 
sum or in different sums. IPurUier, a surety is ei^<i 
tilled to claim contribution ngi^tiist his co-surety, even 
if, at the time when he became surety, be was ignorant 
of the eEisteoce of the other, and thought be was, 

* iSee dt the Cootmet Act. 

t S. 141, IM 
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alott^ 1>annd (Derivg v. Wirtchdam, 1 Cox. 818}.* But 
wKea the seme debt is split up into parts, and two or 
more sureties are responsible for snch distinct parts, 
ttifby are not co>siireties for different debts. 

A surety who holds a special security is bound to 
bring the same into hotchpot for the benefit of hia 
sureties as well, for the principle of suretyship reqnirsa " 

^that the benefit and the burden shall be equally dis* 
tribuited.over all. 

lUmtrailon, 

A, and C are sureties for D. A has consented to be a 
surety on taking spcurify from D, but B and C hold no such 
st'cority. A alone paya the debt, and siiea B and C for c nitri- 
buiion. B and C, if t*iey are compelled to pay their shares, 
may call fur that security for their common advantage. 

Oontribution. When a surety has paid off ^Intrilrntfon 
creditor/he is entitled to contribution from the other baaed on 
solvent sureties, to the amount for which the latter 
have made themselves liable.^ 

Cireamstances discbargins iurety -.—Cl) If 
<iebtor and creditor have varied the terms of the con- (i) Variauof 
tnict without the privity of the surety, and thereby"'^}*'**®'™® 
have prejudiced the position of the surety.| tract. 

lllmtrationg. ^ 

(a) B, the tenant, agrees with A, the ‘tandlord, to pay him 
yevly « particular sum as rent, and C becinnes the surety for 
the payment thereof. Afterwasds A and B enter into a fiesli . 
contract, by which B surrenders the old lease, and takes a new 
tease at a higlter ren^ The surety is dbeharged. 

* Of* 8. lihb 117 of the Indian Contraet Act* 

y Cf. 8. tl7 of the Indian Contxact Act. 
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7 « 


(6> A engages 6 as his olei4f ansi-C guarantSM 
Aftera ards A engages B as his eashier. O is diseiiargadL ^ , 


3 > 


(2) Giving 
^me ill a 
bindiiie 
manlier. 


But if the variation is not at all material, or do€M> 
not increase the responsibility of the surety, it wifi 
iKit operate by way of his discharge. 

(B) If the creditor gives time in a binding manner, 
dl^.v^rees not to sue the debtor, thereby affecting the 
eventual remedies of the surety.* 


Hlwftraiwn, 

B, the debtor, agrees to pay a debt to A by three annaal 
instalments. G is tlie surety. A gives B time for the first 
instalment. G is discharged, but only with respect to the first 
instalment, and not the two subsequent instalments. 

Exceptioru (a) Mere forbearance to sue does not dis¬ 
charge the surety f 

(h) If by the creditor's giving time to the debtor, 
the surety's remedies are nob diminished^^bot acceler¬ 
ated, he will not be discharged; 

(c) If the giving of time is provideii for in the 
instrument of suretyship, the surety will not be dis- 

» charged. 

(d) If, when giving time, the creditor reserves hie 
rights against the surety, the latter is not discharged ; 
for, the creditor may proceed against the surety the 
veiy neat moment, ai^ surety may then procce# 

(5) KHeaSe agAinat the debtor insptbe ef the grant of time by the 
*«!|^d^^. *hat the surety's femedtes wflf remain 

nnii^ted. 

* s. ^ ^ 

ist. Ibid. 





7T 


If -or^sditor the prtnmpat debtor, 

tbe mretj is discharged. For each a release i^irtaaUy 
operates as a release of the surety also; otherwise the 
aorety, if he is compelled to pay, would realise from 
the debtor, and the ostensible release wouk) be in* 
fruetuoua* 


Exception. If the creditor, while releasing the Bat not a 
debtor^ reserves his right against the surety, the white 

surety is not released, and the apparent release is no reserving 
releasoat all. surety. 

(4«) If the creditor releases one surety, even when ( 4 )iXsoUarge 
acting under a mistake of law that the others would * oo-sure- 
remain bound, they are di3cbarge4t^8ep Page S5, Ill. 

(c)]. But such a discharge would not have the effect 
of relieving them from payment of their shares of the 
original debt, upon an equitable apportionment of it, 
although they are 110 longer responsible for the whole 
debt. 


(5) If the creditor releases security, or allows them (M Bsleiise 
to come into the hands of the debtor, the surety is dia- 
charged. For, the securities ultimately enure ^r the 
benefit of^he surety, and if they are not forthcoming, 
tike surety is discharged to the extent of their valued 


IMbtor'f lMmkniptcy< debtor has become Ddbtor*B 

a baiikru|it, the creditor mi the enrety are each en- 
titled lio pi^ove in brankrilptoy*<*-tlke creditor, in respect * 
ef bis 4^ and tbe surety, in respect ef his lisbilily. 

. . . . .. . .* I |> .. - I... . .1. .. 

* 9e0& IMotitMlik&uidgatiKt Aet. 

, tCUt.lM.lUi.'' 

1 1», WiJMI. 
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But-^(H) If the surety is a surety for the whole dhbti, 
the creditor alone shall prove, as well for himseif (in 
respect of his debt) as for the surety in respect of hie 
liability: and after receiving the dividends on both 
the counts, may proceed against the surety for the 
residue, if any, or if the sureties are more than one, 
against them pro rata for the residue, or against one 
of them only, leaving him to recover compensation 
from his co-sureties in proportion to their liabilily for 
the residue. * 

Jr 

(6) Where the surety is a surety for an aliquot 
part of the debt, and he has paid that part off, then 
he may prove in respect of that part, and iho creditor 
in respect of his'^hole oiiginal debt, and each keep¬ 
ing to himself the dividends received by him. But 
the creditor cannot, of course, receive more than 20 
shillings in the pound altogether. And so also, when 
the sureties ora two or more. ^ 

limiteUoo. Limitation. If the claim of the creditor ggainst 
the principal debtor is barred by limitation, bis ckum 
against surety is also extinguished. 

Debtor may, principal debtor may, even without tbo 

bypaymeiiiti, consent of tha 8 uret 3 \ make payments to the cMitor. 

aIivq » * V 

deti VDd thereby keep alive the debt against himself os 

snroty. ggninst the Surety The case thus dlflfert frOm 

that of co-debtors, for a Pyment by one debtor doeo 

bee]^ alivo tbe debt as ^against the oo-^btoi^ if 

Imade vitiHNfl ihe !attmr*s oonbenf. « 

* See 8* ihi (2) tbe Indlen Ximitatloo Act, 



CBAPTER VIII. 
PARTNERSHIP. 


The remedy at Common laiv in partnership matters rartn4»rsUip. 
was very ineagro and insufficient; and **'®**®^'^®*‘»ia 
where discovery was prayed fur, or an account or die- equicy, 
solution needed, Common law could not c;raiit any 
relieiT The jurisdiction of equity, therefore, though 
nominally concurrent, was almost exclusive, and the 
Judicature Act has assigned to the Chancery Uivisioti 
alt partnership matters involving accounts or dissolu¬ 
tion. 

The present law in England as to partnership Partnerahip ^ 
is the Partnership Act, 1J*90 (53 and 54 Vic. c. 39); 
but 8. 47 of that Act declares that the rules of 
equity or Common law applicable to partnership shall 
continue in force except so far as they are inconsis¬ 
tent with the provisions of that Act, 


Belietil granted by equity :-^<0 Contract to enter 
into foHnerehip* Usiitdly such a contract w^H not eat n 
be epeoifically enforced, because a mutual cotifideiice 
^ifig of the essence of fiartiiership, a ptirtnersliipllct^h^e*** 
whi6h begins with mutusl distrust and disinclination 


ea th4.|mrt of eome, 0aiiiioi||p expected to be carried ' 

en success. ^ „ 

# • 

' Agabi^^if A and E contract to enter into partnership 
a imd period, the eojotnict prodding that it would 
not be tenntuaWe by the death of either of them, and 
A dket compel A'e s^eotors to enter into 
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the partnership, although he may claim dami^ai 
against the estate. 

But where (a) the contract is for a speciBed term, 
and (b) there has been part^performance, equity will 
grant specific performance—but not where it is to be 
of unlimited duration, or where it is completely 
executory. * 

lojunction (b) Ivjunctidna. (1) Equity will in some cases 
^wted ** compel specific performance of particular clauses in 
the deed of partnership. 


lllmiraiion. 


A, Bf C and otfiera outer into a partnersliip agreement, the 
agreement providipg tliat the name of the firm ahall be "A, 
JB, 0. d Co.” A and B style the firm as “A, B, & Co.”, thua 
excluding C?s name therefiom. C can obtain an injunction on 
A and B, forbidding thoin to use any name of the firm which 
does not contain C^s name. 


Beference tS 
arbitration. 


(2) Equity will, by injunction, enforce any clause 
in the deed, whereby any partner is prevented from 
carrying on any business^ or any rival bumnesat as 
tbe case might be. Further, in the abi^cc of.any 
stipulation to the contrary, equity w|ll i^sbraia 
carrying on of any rival business hy app 
during the continuance of the partneiehip,. 

(3) Equity will not i|^rfere in a tnaHs^^trl 

according to the agrees^t, is to be releff^ ^ arbi^ 
tcalioni te 

titm will bar to a snit t# 

win be specdSeally isnlomd* ^ $ 




PART^XSBSlrtP. 
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♦ 


0ottftitafck>n of iNiftiierslilp ]<« onusttiLiitetl by 

Ogreritieii', whether expres!! or inf|))ieif. 

A tnrLii>^r8liip is sniil lu exist* between two persons 
tivheu they have ngreeil to cotnbioe iheir ciipiti*’, 
Ittbour or skifl in a busitiess fur the pnrpcwe t*f proff, 
when tw^TT^rMoiis h»ix»e agreiti !«» pnrcl 
J/ittt) Its j >int-tetiiints or ten ints-in-conniiOii, there is 
tio } artiieislnp, b ectiuse iheie is no btis iiiess. An ih* 
Aifit in ly becoiiio n pii'tiier. 


•P itir»r- 


UJiaV tDrini of pirtoarah^p —-In the nbsonce of a Xunliiy o£ 
eoir.raet to the contriry, the pirtner-t have iiii equal **'*^*''^** 
shiire III the p.irtiieiship uapitiil, us wcl! as in the pru- 
Sts hikI lossuv. « 

^ / 

Jlluatratton. 


A a'lil ft fntT in'o .i partriortthip, A a Ivincmp; a C'r'a'n sum 
of Di tney ua his cipitiil m rh * busiiiPHB, lutd b s < oUom- 

mill, la’ct II at tis t'isa viliie, a<i his cipitHl. After iho puniM^r- 
sliip hi 9 1*03 1 ihsiitivo I, it IS £ Miiiil ihit ilu mill is worili 
hri ji tti pitcj. that t'lo vxcjss tit ilu value is 

<be profit, «n4 divisible e'|*ialty betweoii A and B. 


If the partnership eoiitinnes after the expiry^of the 
term, it becomes a p»irtt ieis*iiri at will, 

'* IHifiotntion. I. By operation of laiui—(u) By »):g 

or lunacy of a pirtner, unless there is an ^ ‘ i » 

^fifressetipiiUiion to the ooilfrary.j' aws. 

By the iitsolvency of a partner.| 

(c) % Ute ootiviction of a partner for ^lotiy. 

I----T--^- - -.. 

^ * Of, e, eSfifll ol ihs liidwii UoHUWit A<a« 

Ot fi* fiftlttand fi. 251 (1) of the ludioii Ckwtnct Acti 


in-odvo iO|i 
dostb^er 
felofiy of a 
pirtiicr Ae, 
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By eOinz of 
time. 


By niutoat 
ttgroement. 
* 


By giving 
notice. 


When Just 
and 

e^uituble. 




m 

[An assignment by one of tbe partners to a stprai^r 
will not now work a dissolution.] 

(d) By any event which makes the partnership 
itself or its objects illegal. * 

' Illuitration, 

A and B ontea into a partnership to expoit coal to France. 
A war afterwards breaks out between England and France. Tiie- 
partnership is dissolved. 

II. By efflux of the time fixed for its duration—^ 
after which, if the partnership continues, it is a part¬ 
nership at will. 

* 

III. By agreement of all the partners, or of one 

or more of them, if there is a provision in* the partner¬ 
ship-deed to that effect 

IV. By notice. Where it is for an indefinite 
term, any member may, by giving reasonable notice 
to the others, determine it, provided he was acting 
honestly, and not capriciously or wantonly. The 
partnership will then continue, only so far as is neces« 
sary for its winding up. t 

V. When just and equitable. “ Wbenaver in any 
case 9 ircum 6 tance 8 have arisen, which, in the opinion 
of the Court, render it Jnut and equitable that the 

^ partnership be dissolved’’ [S. 35 of the Partnership 
Act]. 

c 

VJ« When a partner becomes pertnapentiy in* 
capable of performing his pqrt of tbe eontraot $ 

f>(S. Vi&f Ibid. t & 

t S 264 ( 4 ) oC the Indian Coatmk ' 



PABTSiBBSHlP. 


m 


VIL When a partner ha« been guilty of inch oon- beearowi 
duet aa is, in the opinion of the Court, calculated to tnoaptble, 
prejudicially affect tbe carrying on of the busin^i»^ or 
.persistently commits a breach of the partnership agree- \ 
ment. * 


VIII. Where the business of the partnership can 
only be carried on at a loss, t 

Inpidents of dissolution :-—(l) Accounts. Upon a disBolSioi? 
dissolution, or with a view to a dissolution, an account 
will be decreed. If there is a clause in the partnership 
agreement that the Mast signed* account will be con- 
elusive, the Court will obseive it. 


(2) Receiver^ A receiver may be appointed to wind l^®oeiver. 
up the partnership-business, or with a view to its sale 

as a going concern—but not with a view to derive 
profit from it—for that would be a carrying on of the 
business by tbe Court. 

(3) Return of premium. In a proper case tbe 
defendants may he ordered to repay to the plaintiff a 

due proportion of the premium paid by him in con- t 

'sideration of his having been taken as a partner. 

(4) Option-clause. The Court will enforce an option- b 

clause, if any, in the partnership-articles, which means enforced, 
a provision, whereby tbe remaining partner of partners 

have the right of buying out the retiring partner. • 

(6) PistrihtUion of amts. By & 44 of the partner* 
ship Act, tbe felloiriog rales mast be observed ia the 
^tribotion of the sssetd 




tIbid# 
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(a) The liabilities of the partnership must be first 

paid off; 

(b) Next, the costs of the action ; 

(c) Thirdly, all advances made by the partners indf* 

vidually, over and above the capital; 

(c2) Fourthly, the capital of the partners ; and 

(e) The residue, being the profits of the business, 
shall be distributed among the partners in 
proportion to their share in the profits. 


(6) Legal representatives of a deceased partner. If 
after the partnership is dissolved by the death or 
insolvency of a partner, but before the partnership 
business is wound up, if the other partner or partners 
carry on the business, they are liable to account for 
the firofits they have so made to the legal represen- 
iatives, or to the assignee in bankruptcy, ns the case 
might be. There is no fiduciary relation between the 


survivors and the legal representatives of the deceased. 

On* the death ^ latter*8 rights from the Statutes 

partner, limitation, the rights of the latter being legal only, 
gre not ond not equitable. They have co lien in the partner- 


trustees for 
the legal 
^prevonts- 
tivee of the 


dl^ceasedf 
lint the 


latter may 
Mtaetitnes 

Shim 

aeOiAint* 


ship estate, so that the estate, which accrues in its 
entirety to the survivors, may be mortgaged or charged 
by them. Such mortgagee will have priority over the 
legal representatives in respect of the partnership 
estaie. But in bankruptdy, on the contrary, the 
interest of the bankrupt vests in the assignee. 


fwtporohfp CO The rule is, that partnership debts mnet 

.diitt-te be be first paid out of the pmrtner^ip asslts, and tbp 
separate debts of a partner must be paid out ai bis 



PARTNERSHIP. 


ae parnto estate in the firso instance.* When a creditor 
obtains judgment on a separate debt, he may, subject 
to the above rule, execute it against the partnership 
estate, and the Court shall make an order charging, 
the partners share with the debt, and shall appoint a 
receiver towards the realization of such charge. 

(8) Good-wilL The good-will of a business is an 
asset, of the partnership, and available as such for the 
benefit of all the partners. On the retirement of a 
partner, if he executes an assignment of his interest 


parlnsrahtpi 
(itid separate 
dfltits of a 
partner oul 
of separate 
property. 


Good-will is 
an a^^s^t of 
the firm. 


in the firm, the assignment shall include the partner- 
ehip style, including the name of the retiring partner. 
Otherwise the remaining partners cannot continue 
to use the old partnership style. The retiring partner 


I may start a rival business (unless he is restrained by a 
Icontract), but cannot solicit or canvass the customers 
the old firm* 


Setting ttf 

rit*al 

buBttiess. 


Limited partnership. By the Li m i ted Partnersh i ps bimit^ 
Act, 1907, (7 Ed. VII c. 24) any number of persons, !!!^tigt it!a 


not exceeding ten in the case of a banking partnership, 

and not exceeding twenty in other cases, may enter **'^^*^®*** 

into a limited partnership—one or more of them (called 


general partners) being liable for the parlnen^ip 
debts and liabilities in the ordinary way, the others 
(called limited paHnera) hemg liable only to the 


extent of their capital ih the business, Such a coin* 
paity must be registered. A limited partner cannot 
withdraw his capital, but pnay assign his share with 
the assent the general partners, A limited partner 



*0 f. d. 162 ol the ladtui Coatiaot Act. 
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catinofc interfere with the management. A general 
partner may, after notification in the London Cfcunette, 
convert himself into a limited partner. The partner¬ 
ship will not be dissolved by the death, insolvency or 
assignment by a limited partner; but the court may 
dissolve the partnership on the same grounds as in the 
case of a limited Liability Company. In all other 
respects such a partnership is like an ordinary part¬ 
nership. 


CHAPTER IX. 


ACCOUNT. 


Account at 
law,, 


and in 
eqahy. 


The Common law had jurisdiction in matters of 
account only in two soris of cases:—(1) where there 
was a privity in deed, e, g., as against a bailiff or 
receiver appointed by the^t party, or when there wat 
privity in law, e, g., against a guardian in socage; 
and (2) as between merchant and merchant, by the law 
merchant. So that an action of account did not lie 
against executors and administrators, or against a 
joint^tenant or tenant-in-common. Moreover, the 
Indde of proceeding in an action of account at law 
was difficult, dilatoiy and expensive. 

From the inadequacy^of the remedy at law, equity 
began to «mme juriediotion in mattem of acoount 
firom the veiy early ^times, and now, even in ma^em 
of account arising from privity of eoniradt, couiltB ef 
equity have a general jurisdiction where there are 



ACCOUNT. 



trfutixflT i^coiiob?, as well as where the accounts are 
ohe>sided and a discovery is sought. 

(I) Principal against agent.--- Where there is any a^*nt% 
fiduciary relation like agency, equity would decree an 
account in favour of the principal against the agent, 
who was made to account as well for the secret profits 
he bad made. But the agent could plead that the 
claim* had been barred by limitation, unless where 
there has been an express trust, which, as we have seen 
before, is unaffected by the Statutes of limitation. 

But art agent could not to equity claim an account 
from the principal for his commission and other re¬ 
muneration. 


(^) Patentee against infringer .—If a person has 
infringed a patent, the patentee had the right in law proceed 
to claim damages. But he could also adopt the act 
of the infringer, thus making him an agent, and claim •either for 
ing from him an account of ^11 the profits he has made or fti^*** 
by the infringement. [This is a particular appliea- ecoottnu. 
tioti of the rule against all tort-feasors, for the injured 
party may elect either to claim damages, or an account 
-of the profits made by the tort-feasor from the wrong.] 


. (S) Bailor against bailee ,—If a third party comt^its when a 
a tort to the property bailed, and the , bailee hae re- t>»ile® ^ 

* * ^ rocov'orou 

covered datnages^ the bailor may claim from tho bailee datu^es 
an account of the damages so received, although 
bailee would not at alt be personally liable to be had to’ 
for |ja tort. t tbffil.!? 

(4) ^ue trust against fnistee.^This relid^i^ Thistoe t 

•may prdpe^y be deemed a ecmfidential agency, aind fiabie to 
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HI** mint, 
* v»*i» fi*r 
n^c'i* I 


i8 within Uip n])pn»(irmt^ jurisi^ictioii of pqiiiiy. A 
iniHif-e i8 nev. r )M*rinitterl to ninko ntiy proHti 10^ 
(liiii in liny ••f tlin conciM’iis of the tniifi. Thu?, if he 
eiii|>h>>s the iritst-iiiotMy in ioti) he is linlilu ta 

Hcooinit. for the pnfitH ho hns so made; but on the 
oiImt loihd, the if nny, from t.he speciibition, 

tiill fill) on him ptraomdiy. And if he mixes ihe trust* 
iin'iiey wiih his own inonev^ and makes pn^fic by spe- 
(•ui*iii<iii, the c^afiii qtte tt'ust may, at his o[)tion, 
leenver a ) ropn:lioiiate pml. of the pioHts, ,, 


M r* ee Morfgngor nff.ihjst worlgngce, —If the inorfcjyngce 

Sells (out. of ((Mill) the mortgag(d propc^riy under the 
m flower of .sji'e n onlained in the mortgage, he is liable 

fob'll ►ale- to a(*(*ounri to the inoitgagor for iho puroiiase-money 

11 o G (N. , , . , 

he has HO leceivi (I, 


Ac^<^llht 

In** we* a 
Jo’n*. 
nil 11*8. 


{6) Tetnn4 against co-hnant —If one joint-teniint 
or tenant, in•eonlllloll receives all the profits, lie is 
biMind to airoinit. to the oiihcrs for their respeiMivo 
hliures. afhr dedneting t.hc proper charges and 
flenses. F**r, in such a oms(', iho remedy is a^stiifc for 
ti(*ciinnt. and nob for iresfiass or injnnclion, iinK^s 
there has Ihhmi an actii.d ouster. 


liatMal 
IV’* oi»nlp— 
w\ at til* y 

■MGlill. * 


Mutual Accounts. Ei]Miiy al<o assumed jitrisdic*' 
lion over mat:era of mutual accounts, that is, where 
each id iho two fmrties has ro^eived and also paid on 
the oilu‘i*s necounb. 



Watte. Qetienilly, actions lor waste were cogni* 
zable lib taw, but when the matter to which the account 
was incident was ulxdly cquiiable—e. g.« eqtiitable- 
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VTASte, such as the ciitlitijor down of ornamental timber 
by a tenant; equity eiiterlaiiied the action. 


Now, after 11 and 22 Viot. c. 17, an account of 
damages or of profits instead of damages, is an almost 
invariable incident to every injunclion. 


Chief defences to an account-suit (7 j Account Defence* t> 
stated ,—Ordinarily it is a goo<i bar to an action for 

BUU 5*^^ 

uu account, that the parties havo already in writing 
Stated and adjusted the items of the account and (<) 
strir^'oW, tlie, balance. In such a case, a Court of 
equity will not interfere, fur, under such circumstances, 
ai action upon a stated account lies at law, and 
there is no ground for resorting to equity. If, there¬ 
fore, there has been an account stated, that may be 
set lip as a plea, as a bar to all discovery and relief, 
unless some matter is shown which calls fur the inter- a-cnutit will 
position of a Court of equiry. But if there has been ||gi„|y 
any mistake, or omission, or accident, or fraud, or d» 
undue advantage, by which the account stated is in 
truth vitiated, and the balance is incorrectly fixed, a 
Court of equity will nob suffer it to bo conclusive 
upon the parlies, but will allow it to be opened and 
re-cxaminecL And this reopening of account may be 
of several degrees:—(a) In some cases, ns of gross 
fraud, or gross mistake, or undue advantage or im¬ 
position. maile {mtpable *(o the court, it will direct 
the whole account to lie opened, and taken de novo* 

(b) In other cases, where the mistake ia nob shown to 
affect all the items of the transaction, the Court 
will content itself with a more moderate exercise of 
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but may 
“aoraetimes 
be 

^'surcharged 

and 

falsided.*’ 


its Authority: it will allow the account to stand,' with* 
liberty to the plaintiff to “surcharge and falsify* it’ 
the effect of which is, to leave the account in full 
force and vigour as a stated account, except so far as. 
it can be challenged by the opposite party, who has 
the burden of proof on him to establish errors and 
mistakes (Pitt v. Cholmondehy 2 Ves. 565], A sitr- 
charge supposes credits to be omitted which ought to 
have been allowed. K faUtification supposes that a 
particular item is wholly false, or in some part 
erroneous. 


What is 
meant 
by a stated 
aocoiiot. 


What shall constitute a stated account in tho 
sense of being a defence in equity, is in some measure 
dependent upon the particular circumstances of the 
case, account in writing, examined and signed 
by the parties, will be deemed a stated account, not¬ 
withstanding it contains the ordinaiy clause, that 
errors and omissions are excepted. But in order to 
make an account a stated account, it is not necessary 
that it ^hould be signed by the parties. It is 
dent if it has been examined and aecepted by ’both 
parties,^ And this acceptance need not be express^ 
but may be implied from circumstances. An aoeonnt 
rendered shall be an account stated, from the pre*- 
Burned acquiescence or approbation of the parties^, 
unless an objection is made thereto Within a reaBoiH< 
able tiipic; and what is a reasooahie time is to .W 
determined by the cireumstanoet of each case. . < - 


<*) Aosount Oceania 3etUed,-^Upon like gfounds a settled' 

‘ « M^ount wHl dohhliihiYe Iretween the 
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unless some fraud, mistake, omission or inaccuracy is 
shown. For it would be most mtsohterous to allow 
settled aoeounts between the parties to be ripped up, 
unless for urgent reasons, and under circumstances of 
plain error, which ought to be corrected. And, in 
oases of settled accounts, the court will not generally 
open the account, but will, at most, only grant liberty 
to surcharge and falsify, unless in cases of apparent 
fraud.* 

(8) Limitation ,—When the demand was strictly ^3^ of 
of a legal nature, or might be one which is cognizable*t*“‘®» 
at law. Courts of equity strictly observed the rules of 
limitation. But where the demand was of a purely 
•equitable nature, equity acted in analogy with law, 
aud refused to interfere after .a considerable lapse of 
time 

(4) Lachen and acqaiescence .—If a person has long 
slept over an account submitted, without expressly 
objecting to it, equity is unwilling bo interfere, except *®^''**^'*”®* 
in cases of manifest fraud. 

• .—.— —' 

^ See the case ot Sluiviuldhone Dwtt v. Lakshinwni Deti 36 Osl. 

493. 



IftU* 


S of 


in 

equity 


(1) Wlicro 
inutU il 
ereiiit. 

Wlair it 

tiieNiis. 


CHAITER X. 

SET OFP» APPROPBIATICN OP PAYMENTS^ 
AND APPROPBIATICN OP SEGUBITIES. 

I. Set-off*. 

Set-off at law. At Cominoii law there was origU 
iinliy no nj>ht of set-off at ail. ' When two parties had 
cr<t^8-(klnall(Js ay^ainst each other, each had to 8t|e and 
rectiver .seiwirait-ly, in separate actions, owing to the 
fonns of proceeding and the convenience of trial. But 
" natural Iq 1)1 ty ihat ci'oss dein'inds should com¬ 

pensate each otiier, deducting the less sum from the 
greater ; and that the ditfeivnco is the only sum which 
can he jusily ilno.** Afterwards the ** Slain tea of ^e t- 
off * * (4 Anne. c. 17; 2 Geo, 2, c. 22; 5 Geo. 2, c. 30 
nn<l 8 Geo. 2. o. 24) were passed, which recognized 
tiic riglit of set-off in bankniploy and other coses. 

Set-off in equity. Equity, however, independently 
of the Statutes of Set-off, granted relief in the follow¬ 
ing ca.«!os : — 

(1) In Ike case of mutual independent accounts 
tolieve ihet'e was nmiOAil cre^ ^ Equity did not 
allow a Set elf merely because there were independent 
criMss-daims. But if there was mutual credit, equity 

* In linliti iliu rului) aiut liiiiitutiuns with re^pesO 
aie 0 'mnUiie<l in O. 8, H. 0 of th'> Code of Civil Prucedara (Aot V* 

lU08)t wliii’h liaN incorporate many prinoiple<« of equity. Wh^ 
iitkni«wn ill is In rct»pe(S^ of 

dumagtm arising oni of the same Iraopaotion—Cfarft't'. .Rafilksaiialst' 
2 Uml. H. C m 

t Per Lord Unnsficld In r,Parmer 4 Burr. 2220,at p.2221» 
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relieved. By ** mutual credit” is meant a kimwled^e 
on both sides of an existing debt due to one piriy. hih) 

A credit by the other party founded on, and trusting 
4o, such debt, us a means of dischargittg it. 

UlustrutioH. 

A is ind'IUed to B in tlie sum of IN. 10,000, on bond, an 1 11 
borrows of A Hs. 2,000 on bis own boi d, the luntds t»fing piy- 
able at different tinie<*. The naniro of ttiu tniii-aotion w <i.]d 
lead to the presumption th it there id a nintinil cir>d t lirlween 
the parties as to the Miin of Its. 3,000, as nn u’timat* set-off, as 
far as that will go, ngainsi the de^t of lis. 20,000. Jf the \ onds 
are both payable at the sauio tini(>, the preHiiniptioti of Mieh a 
inutuil credit will l>e c uiverto I alinodt into an ahsi lute c*rtuitity. 

Hero equity wdi allow se'-off, though the law wonld nut. 

(2) Where the defendant has some specific eqaitti* oaVoisr** 
ble gi’oundf even where the claims are independent, fjcixAiy, 
Thus equity would allow set-otf wliere liieru arc cross- 
demands, one of which is legal and the other tqiiita- 
ble, uuder suoli circtiinstances that Itad both the debts 
been legal, a set-off would huvo been pci milted nt 
law. 

jUuslratlrms, 

(a) A is the creditor, and B tiie del»tor, in respect of a legal 
debt. 0, ^wlio baa a oiaue in action ( e. g., a debt) agaiiint A, 
sawgns it £mf value to B. Here Bhas an equitable cia'ni agHinst 
A, for a otiose in action is not tianr^fcvable at law^ but trun^fer- 
able in equity. A sues B in respect of the legal debt* B can 
■set-off in equity the (equitible) cliose tii action. 

, (6) Tlie a«sigDoe of a cboal in action takes it subji ct to all 
slaioM of set-off by the debtor.*** 

Eameation 1 . —But a set-off may be cut off by sn Eacapthma . 
Hiterventag equity. 

■ I ■! I l l . . . .. . . . ■ ■ . . . , 

* e See 6. It8» HU (i) of the Transfer of Property Act, 
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A di'bl (o 
the estate 
may l>e i 
Met* off 
agaitiHt 
legacy. 

BoJicItai '» 
lien M outd 
not affect tt 
claim to 
aet-off. 


8et'0ff in 
liaDkrtiptcy. 


‘WkfteeBo 

|i»^le|»6iideiit 


lllufdration. 

A shareholder in a limited company, who ia also a creditoij^^Of 
the company, cannot, when the company^ia being womnl npv 
claim to aet-off hia defat agaioat any unpaid calla^ beoatiae the 
rights of the gonoral creditors have intervened. 

—The assignee of a negotiable instru- 
ment holds it free from set-off. 

Debt against legacy. The executor or admijiistra" 
tor may set-off a debt owing to the estate from a 
person against any legacy claimed by the latter, al- 
th ough the debt may be tame-barred. 

Solicitor’s lien. A solicitor s lien will not now 
affect the right of the other jiarty to a set-off*. 

lllmiratiofu 

A sues 13 fur Bs. 1,000. B engages C, a solicitor, to act for him 
in the litigation. A obtains a decree against B for the amount,, 
but B IS awarderl Iuh costs to the extent of Bs. 200. Now 
Q, the solicitor, has a lieu ou the coats of Bs. 200 ; still A has 
the right to set-off his decree of Ba. 1,000 against B’a costa of 
Ra. 200, and to execute a decree for Bs. 800 against him. 

Set'Off in Bankruptcy. In bankraptcy if tbe^ 
have been mutual credits, mutbid debts, or otb^ 
mutual dealings between the bankrupt and any of (uia 
creditors, the creditor will be allowed te aet 
claim against* any claim of^ the bit)rib!i^; and^^J^ 
embrsem even unliquidated damages els|BAe4 bjf." tllie- 
creditor. 

Where the debts are kid opeod l p^ 
andnocredit^orneeqmty^ssetitedaboee, ^ 



mr^m vara 


> WbeB the debts acoroe in dtfierent capeisities.* Claims iff 

ttf ^ i- dM^nt 

^ JHuHrat$on, capaciti«S-> 

A dies, leaving B his ezeoutor, wtio, as such, sues C, a debtor « 

Wi AV estate. C cannot aet-otf a debt against B personalty. 

'Bat in exceptional circumstances, this would be Exception. 

ajla^d. , ^ 

Illutiraiion. 

* 

In the above illustration, B is not only the executor, but 
also the* rmidtiary legatee. After tbo estate lias been admiuis-: ' 
tarsd, B sues C. C can claim a set-off. 

(3) Where money has been received for a specified 
purpose, no set-off would, generally speaking,, be allow- for a 

ed it .pecifiad 

^ purpose. 

lllwtration* 

Aia,the si^Uor, and B the client. A has a bill of costa 
agsim^^. B pays A a sum of money for depositing the same 
in Court. B cannot apply such money towards his own c(»ts* 

(4) Where the claim is not actionable, there would WhmSla^ 

--- i« not 

be no set-oil, aotiouable* 

llluBtration. 

A debt wbioh is barred by limitation cannot be set-off.f 

. (5) A joint-debt cannot be set-off against *a se- j^jj^t-debt 
parate debt, or a separate debt cannot be set off against 
.gaiDstajoint-debt. 

lUuMtraiiotu^ 


Vice vetettt^ 


(mA and B sue € for Ba. 1,00(1. C 'caottol: mI*oS a debt due 
* 0 ^V 4 alone4 

^- 

^ the Coda of Civil erocodum 

tifSToflMA.) 

V. Ummurn 7 AH. S»4., 

4 >tdlhrBl^rQSSdlOOCcNn^(AotVotlOe^dt 
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flow a 

layiiiont iH 
iu t*e 

sjtpropi iuted. 

The question 
some iinen 
Itououies 



iiiatuiittL 




<}fijeral riite 
y( nppropiid- 


liuu 


Th*^ <?i*l>tor 

u»a;y III tfctt 

e I ctioii at 
thd ihnq u£ 
Ij^-iikiN. 


In delanlf, 


(h) A aiiAB aud C for Bb, 1,000. B oannot aat-off a dnilidiif 
to him aloifo by A.^ 

II. Appropriation of Payments. 

When there are several debts due from tlua 
to one and the same creditor, and a payment is 
the question often arises, to which of the debts shall 
the payment be appropriated, for there might be 
a surety with respect to one of the debts, or some ol 
the debts might not be legally recoverable. Non 
with respect to appropriation, the general rule is thh 
the debtor has, at the time of [myment, the optioi 
of appropriating the payment; in dofanlr, the creditoi 
has a right of election ; in default of either, the Ian 
will make the npproprialion. 

(1) The debtor must make the election at thf time 
of payment, and this election may be either express 
or implied, that is, under uirciiinstances implying that 
the payment is to be applied to the discharge ot some 
particular debt.f 

JllMtr€Uion^ 

A owes B, among otlter deU«, Rs. 1,000 on a pioiiustory not# 
which fulls due on the 1st Jsps. Uu oues B no other debt ol 

u 

tliat amount. On the 1st June A puys B Ru. 1,000. The paymeot 
is to be applied to the discharge of the pnunissory note. 

(2) If the debtor has omitted to intimate, and 


Hcrtstitor may ' ^ , , 

appropriate, are no ether^'pircumstanoes indicating lo which 

the paymeut was intended to be iqpptiedi 

may ai^y lt> at his discretion^ to ony^ hmi 

___ . - ~.- - .. • 

a jpiyU Proeedoia Code (Act T ol 190$) 0, S, t. 0. Bt 
4' Am. 6. BS of Bie Indktt Coiiitttet list. 




me. 


doe, B ofewithateDdiDjL Jtol llMP' d 

If nettbiir the debtor nor the creditor hae i^tde 
anjr^ M^l^riettoo, the law appropriates the payment 
to debt, according to the rule in 

IfK^ 

* The foots of that case were as follow ;—A, B and C 
were partners in a banking firm. D had a renning 
acconnt in the banl^. A died. At his death D had 
£1,713 in the bank D continued his dealings with the 
bank, and drew out, by cheques, sums to a larger 
amount than £1,713. He also paid in from time to 
time sums to a still greater amount Afterwards 
B and C, the surviving partners, became insolvent. The 
question was, whether A's estate was liable to I) for 
£ l,7lSi. Held, that the sums drawn out by D after 
A’s death were appropriated by the law to the payment 
of the balance of £1,713^ so that A's estate viras not 
liable The bank is the debtor, D the creditlr, and 
£1,713 the earliest debt; and subsequent payments 
went to discharge this earliest debt. The sums kAer- 
wands paid in by D constituted fresh debts, for which 
the surviving partners alone werk liable. As Sir Wil- 
limn Grant said, **presumab1y it is the sum first paid in^ 
thi^s drawn out. It fo the first item on the debit 
nidf tW that is discharged oriredtieed by 

1^1 tdn the credit side^»«« Upon tbiaprin- 
omtent are settled, and particulady 


la detmlt of 
law 

will appro¬ 
priate to tho 
first debt. 


HhU in 

COM. 


Facts of the 
case. 


romt wiU be 
appropriated 
to the 

earliest (k»hl. 


ill SO of tlie ladSaa Cootniia Act. 
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»S 


Exeoptioti 
to the above 
r«lo . 

between 
truBtee and 
(Cegiur que 
trwa. 


Bit the rule 
applies 
where all (he 
moneys ire 
trusts 
snoneya. 

Appr<^Tia* 
taon or 
aeoorities 


(1) "Where 
one debt, 
And 


{2> Where 
emooeisive 

debts* 


Bixt if there are special circumstaeces, ifie fMe in 
C/aytcm'a case may not apply. Thus 
^stgj^gf* a solicitor who had dealings with a lank, sent 
in some trust-money in his own name, and thereafter 
sent in some money of his own. Afterwards he drew 
ont diverse sums by cheques. It was contended that, 
according to the Rule in CHayton^f* com, what he bad 
drawn out was the trust-money, which had been first 
paid. That contention was negatived, on Iho princi¬ 
ple that a man is intended to act rightfully rather than 
wrongfully, unless we have evidence to the contrary. 
8o it must be presumed that the solicitor drew out 
his own money, which he bad a perfect right to draw, 
rather than the trust-money, in drawing out which he 
would be committing a breach of trust. 

But if all the monies sent to the bank were trust- 
moneys, the Rule Clayton*s case would have ap¬ 
plied. 


Ill* APPKOraiATlON OF SE(n7BmES. 

Where a debtor borrows money from a creditor, and 
gives securities for the loan, the creditor is in general 
entitled to deal with the securities, applying the sale- 
proceeds to his debt, and rendering to the debtor the 
surplus, if any. Now, if the creditor disposes of those 
seoarities, to that extent the loen h dieebarged. 

Where the debtor borrows from the erqditor pneeee- 
sive gieing suooesute eeenrlties 

* Xtutehhin r. BatttH It Ch. SIf (Mt mixn 

A!|^«Uea.lt.0.m 


to thiiliattei 



V. 



8ST-OFF STO. 


99 


to provide for the pa 3 ^etit of the loans, the debtor ie 
deemed to heve appropriated the successive seonrities 
to the sttccessive loans, which are therefore successively 
discharged by the realization of the successive securi¬ 
ties respectively appropriated thereto. 

Where both the debtor and the creditor become losob 

bankrupt, the rule applicable is known a s the RvJU i n ^ 

(•X parte Waring, In such a double m8(^vency, the (0 Wliere 

. . p .A. Dotli parties 

securities whicn remain %n specie e., undisposed of) become 

are applied according to their appropiiation, that is to ^®**hrupt. 

say, in payment of the creditor's debt to which a ^ 

particular security has been appropriated, the residue 

going to the debtor's estate. 

The Rule in Waring*8 ccLse is only applicable where 
both the parties become insolvent. 

If the creditor alone becomes insolvent, third parties (2) Whers 
who have acquired an interest in the securities may 
proceed first against the insolvent’s estate, and after bec^et 
receiving the dividends, may then proceed against the 
debtor's estate for the residue. 

If the debtor alone becomes insolvent, the creditor 
discharges his acceptances in full, and applies* the becomes 
securities as his own property to the extent of his bankrupt, 
debt, and third parties who have acquired an interest 
in the securities cannot proceed against the insolvent’s 
estate. 
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Coin moil 
law 

remedy for 
‘ bsppliof 
conO^ot 
was 

inadoqtiato. 


Belief lit 
equity. 


\ 


At comnioD law, every contract or covenant to sell 
or transfer a thing, if t|iere ie no actualjtransfer, is 
treated as a personal contract or covenant; and as such, 
if it is unperformed by the party, no redress can be 
had, except in damages; that is in effect, 'm all cases, 
allowing the party the election^either to pay damages,^ 
or to perform the contract or covenant at bis sok 
pleasure. But courts of equity have deemed such a 
course wholly inadequate for the purposes of justice ; 
and considering it a violation of moral and equitable 
iluties, they have not hesitated to interpose, and re* 
quire from the conscience of the offending party a 
strict performance of what he cannot, without manifest 
wrong or fraud, refuse. 


spsotfio 
parformancu, 
where 
demsms 
would give 
compme 
relief. 


The inadequacy of the common law remedy of 
(iamages being thus the foundation of the jurisdiction 
in equity, a contract for whose breach damages afford 
a complete remedy will not be speoifically enforced. 


€oiitraoU 
whk^ would 
not he 
■peoifloslly 
^forced; 


Equity will not, however, ^sompel specific perform* 
ance of the following contraolir:'^ 


<i).lllegii (1) or immoral a^reemente, 

^on agreement will be epfoEChd, where 
is imtniiimili 
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(2) Agreefm^nta without ooneid^raiion^ or rewocM^ 
will « But ao agreement for a leaae from year without 
year will be epeciHcally enforced, 


(3) Contracts which the court cannot enforce 


(3) Which 
the ooofr 
cannot ip 
enforce 


(a) Requiring peraorml ehill or volition.^ 

Illmlratiom. 


(a) Requinr 
ing 

peieonal 

Hkill 


(a) A agrees to paint a pictore. He tnakes detaull. The 
ntraot cannot be apecifically enforced. 

(b) A, a singer, contracia with B, the manager of a theatre, 
sing at his theatre for u year, and to abstain from 

iging at other theatres during that period. She absents herself, 
le court may, by an injunction, restrain her from singing at 
her theatres, but cannot compel her to sing at B*s theatre 
LutnUif V. WagTter I De Q. M. & G. 604], 


(6) Oontracta for the sale of the goodwill of a 6ttai- giju 

?e$ without the •premises, or of agreements requiring of a good- 
, i. ^ will without 

e "performance of continuous successive acts. , premises. 


lllmtraiUm. 

A and D contract that, in conaideration oC annual adtrances 
> be made by A, B will, for three years next after the date of 
la contract, grow indigo on his land, and deliver them to A, 
lie contrset cannot be apeoilleally enforced. 

(o) (kntmoU to build and repair^ ' 

Sacb would oot be apeeifically forced, and repav,. 

s would alEcrd h|i adequate remedy. 

■ l lll■<llll..yNhi.lg,^,^^^ .. . . .Sii ■ ! I ■ 111 —. . -- . ... 

«>• M Uw BpnUe lUW A«t 

«CK»«i.{l4l)«L ^ 

SC 
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or 


(6) ^ 
Contracts 
wanting in 
mutuality, 

€. g,^ 

an infant's 
oontraot. 

(6) Contract 
to make 

a particular 
appointment 


Rxeeptimr^hwx, where the agreement is definite, 
and the plaintiff would be otherwise without any 
remedy, specific performance will be decreed. 

(4) Contracts for the loan of money, whether hy 
way of mortgage or otherwise ,—because damages 
would give adequate relief. 

(5) Contracts wanting in mutuality. The con¬ 
tract, in order to be specifically enforced, must be 
mutually binding. Thus, ns an ^infant’s contract was 
voidable at his option, he could ratify it and sue on it. 
But he could not claim specific performance. 

(6) Contract hy donee ofpoiuer to make apariicu^ 
lar appointment cannot be specifically enforced, and 
the only remedy would be damages [see ante. Page 71]. 


A portion Severable contracts. As regards a contract Gom- 
prising several matters, if some of them are capable 
specifically of being specifically enforced and the others are not, 
if^eveiible specific performance of the former may be obtained, 
if clearly severable, and a piecemeal performance of the 
agreement is consistent with the intention of the 
parties. 


^Kt the 
rest. 


Generally 

speaking, 

contracts 

for land 
will be 
specifically 
•afbrced, 
wlfile 
cootmets 
fiw goods 
will not. 


Land and goods, Tt may be stated as a general 
rule in equity, though subject to several important 
exceptions, that a contract for 'land will be specifically 
performed in equity, while a contract for chattels 
will not.* The reason is, tliat in the former case 
the datdiges at law, oaloolated npon the general 
value of land, may not be a complete remedy to the 
purchaser, to whom the land purchased may have a 

* Cf. B* 11 and 12 of tbs Spsdfio Belief 'iL^« 
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peciiliRT valtie, %y reason of viciimgo or Hcoommoda- 
tions. On the other hand, in the latter case,^ the 
damages at law, calculated on the market price of the 
stock or goodsj are as complete a remedy for the 
purchaser, as the delivery of the goods contracted for 
in as much as with the damages he may ordinarily 
purchase the same quantity of goods. 

Goods. Thus, although a contract with regard to 
goods may not be "specifically enforced, yet where where 
damages would not be an adequate remedy, equity 
will grant sj^ecific relief.** b® 

gpeoifically 

JUlmlrationg. #»nfopced. 

(<i) A contracts to sell 800 tone of iron to B, to be paid for 
in a certain number of years by ioetalaients. B may claim 
apecific performance, because the profits upon the contract, being 
made to depend on future events, could not be correctly estimat¬ 
ed by the jury in damages, in as much as the calculation 
must proceed upon mere conjecture. Such a contract differs 
from one which is to be initnediately executed. 

(A) A ship-carpenter contracts for' the purchase of a large 
quantity of timber. The contract ie peculiarly convenient to 
the put chaser, by reason of the vicinage uf the timber. The 
court will decree specific performance. 

(o) The seller, with a-view to clear his land of natural iim- 
, her, ooutraots lor the sale thereof. The court will decree 
spedfie perfbrmaoce. » 

(d) Where the artido agreed to be told is an ;^article of an- 
usual diaUnotloo and oorioaity, and (ff doubtful value, e. g., a 
•Greek statue, or an aoeient manuscHpt, or a rard China vase, or 


a Gf. s. II aad l2 of the Speeifie Relief Act. 


■d. 
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Where 
there ia a 
fidiitiiaiy 
relation 
betweeu 
tl^e parties. 


Oon tract 

for lands. 


a pieture by a dead painteri or an beirloom, i^dfio perlotmance 
will bo decreed.^ 

(a) A oontmct for the sale and paroliaae of ebares in a Rail¬ 
way Ccmpany would be apeci6cally enforced, because the ebares 
being limited in numbor, are not always available at the market, 
and tboir possession carries with it the etatas of a shareholder.f 
if) A contract for the sale and purchase of an annuity would 
be specifically enforced, becanse it is of unoortain duration, and 
its exact value is not capable of being determined. 

(p) A is a debtor to B. B contracts to assigti the debt to C. 
A becomes insolvent before p6rfc»rnjaoCe. Either B or C ma}* 
compel apeoific performance against the other, because the sale 
is of uncertain dividends to become payable, and damages would 
not accurately represent their value. 

Where there exists a fiduciary relation between the 
parties—whether it be that of an agent, trustee or 
broker, the court will compel a specific delivery. { 

lltwtraiifm. 

A, proceeding on a voyage, leaves his furniture in charge of 
B as his agent. B, without A'sauthoril}, pledges the furniture 
with C, and C, knowing that B had no right to pledge the fur¬ 
niture, advertises It for sale. C may be compelled to tleltver the 
furniture to A, for he holds it as A’s trnstee. 

Iiands. Courts will generally decree specific |>er- 
formance of contracts regarding lands. And this rule 
extends even to lands situate abroad (see page 26), 
provided the parties are within the jurisdiction, and 
the suit is against the promisor personally (and not 
againit his udldgnee}. 

— «i I |»| . . . .mmm. . . I.I . ■ I I I . . I 

* See a 1$^ lih (b) of the Speotfie EdSef Act* 
t See«.lS,lR.(ohlbid 
$ See s. 11 (ah and 111., Ibid, 
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8|^e(^€ Performftnoe: mliat it means.**The whut i« 

phrase is used in a double sense :*—• 

^ . speofSoper- 

(1) In the sense of turning an executory contract (ormano«. 
into an executed formal contract which is providfd 

for in the executory contraeU For instance, specific 
performance of a contract for sale of lands would mean 
a decree for execution of a formal conveyance of sale. 

(2) In the sense of carrying out in specie the sub¬ 
ject-matter of the agreement. Thus, where the 
contract is for the delivery of goods, specific perfor¬ 
mance is sometimes used in the sense of a compulsory 
delivery. 

The phrase specific performance is more correctly 
used in the former sense. Specific performance in the 
latter sense is often procured by means of an in- 
j auction. 

Where the contract is in writing. By the Statute Statute oC 
of Frauds, every contract with respect to land must 
be in writing,* signed by the party to be charged with ruHpeci 
therewith, and such raeraorandnm would be the only 
evidence of the contract. The contract may be 1” writing, 
contained in two or more instruments, which may be 
connected upon the face of them, or their connexion 
may be established by parol evidence. Parol evidence 
may also be admitted to establish the identity of 

* “ Ko a«ti<w ahaU be bvmigbt wherebjr to ^Jiargs any person. 

wpoa any oontMci or tale of lands, tonements or hiMitaments, or 

npon any fnieirest In or ooaoeming the lamo..unless tbs agiiss* 

ment npon wbiob stieb aetioii sbslt be brought or some memocamisni 
or Mbs ttmdttf shill be in writing and rigiMd by the party of bis 
Ow. 9^ e. 3, (Ctatoteof Fnradilb 
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Kxco{>* 
fcioiiH : -- 


(1) \Vli«*rf 

dufeiiduiit 

adroits 

tho coat met I 

in hiH 

written 

Uefenco. 


tS) Wti«r6 
there hut 
been frnad. 


the lands. The memorandum need not be made at 
the time of the contract; it is sufficient if it is 
made subsequently, before the institution of the suit. 
In the absence of the memorandum the contract is 
not void or voidable ; it is simply unenforceable. So 
that no contract for the sale of land would be specifi¬ 
cally enforced, subject to the following exceptions :— 

(1) Where tJie defendant in his defence admits 
the agreement as set forth in the statement of claim, 
specific poformance would be decreed, inspile of the 
want of writing. The reason is, the Statute is designed 
to guard against fraud and perjury; and there can 
l>e no danger of that sort when the defendant admits 
the agreement. Moreover, in such a case, the de¬ 
fendant, by his defence (which is signed by him) 
supplies the memorandum which, as we have seen, need 
not be contemporaneous with the contract, but may 
be subsequent. 

But where the defendant admits the agreement, but 
insists on the Statute as a defence, it is now settled 
that the defence is good. But if the defendant bas 
waived such a deftMice, and afterwards retracts such 
waiver, or when he pleads a wrong section of the 
Statute as a defence, the plaintiff is entitled to judg¬ 
ment. 

(5) Where the agreement is intended by the parties 
to be reduced to writing in accordance with tbe 
Statute, hut it is prevented from being done by the 
fraud of one ef the pftrties. Here equity will decree 
specific performsAce, on tbe ground that tbe Stalite 
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lot ‘ 


whieh bad been passed to prevent fraud,' cannot be 
permitted to be used as an engine of fraud. 

Illusirations. 

(а) One flgieenieut in writing is propoaod, and anotliur aecret* 
ly and fraudulently brought in and executed in its place. 

Kqoity will grant specific relief. 

(б) If instructions are given by the intending husband to 
prepare a settlement, at d he promises to have the settlement 
reduced to wiitiiig, but secretly and fraudulently prevents its 
being done, and the marriage is solemnized, e<inity \\ ill decree 
specific porformanec. 

(c) But if, in the above illustration, there has been no fraud, 
and no agreement to reduce tho Hcttleinent re writing, but the 
other party has relied solely on the honour, infection or word 
of the husband, no relief will be granted ; for the party chooses 
to rest upon a parol agreement, and must taka the consequences. 

<3) Whe^e there has been part•p€rforma^nce. Where ^ 3 ) ‘w^hera 
the parol agreement has been partly carried into 
execution, equity would compel a specific performance performance. 
" because, otherwise one party would be able to 
practise a fraud on the other. Certainly it could 
never have been the intention of the Statute to enable 
any party to oomniit such iC fraud with •impunity; 
for, where one party has executed his part of tho 
agreement, in the confidence that the other party 
would do the same, if the latter should refuse, it 
would be a fraud on the former to suffer this refusal 
to work to his prejudiee. 


Now, what is to be deemed part-performance so wfaat is 
as to take tbe case oat of tbe Statute ? 

(a) Acts merely introduetory or preliminary to an lierely 
agreement are not oatosidered as psrt-performanoe 
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thereof, though they should be attended with ex¬ 
pense. 

lUustration. 


When 
potMesHion 
is not part- 
perfor¬ 
mance. 


Delivery of an abstract of title, giTing directiocs for con¬ 
veyance, going to view the estate, fixing an appraiser to value 
stock, making valnation, measuring the land etc., are not part- 
performance, 

(6) Mere possession of the land contracted for will 

1 

not be deemed a part-performance, if it be obtained 
wrongfully by the vendee, or if it be wholly indepeo' 
dent of the contract. 

Illuatrationi. 

(o) If a vendee loiters into possession, not tinder the contract, 
but in violation of it as a trespasser, the case is not taken out 
of the Statute. 

(&) The vendee is a tenent-in possession under the vendor. 
Here his possession is not part-perfurra;moe, because it is 
properly referable to his antecedent tenancy, and not to the 
contract. 

(e) But if, in thu case of an existing tenancy, the nature of 
the holding is made different from the original tenancy, as by 
the payment of a higher root or by other unequivocal circums¬ 
tances, referable solely to liis contract, the tenant's possession 
may take the case out of the statute. This would apecialjy 
be so, if the tenant iias expended money in building or repairs, 
or other improvements. 

(<!) Similarly, a mere continuance of possession, if it can 
eoldy and unequivocally be referable to the contract, will be 
deemed part-performance. * 

<0 The doctrine id part-performanoe ia not confloed to contracts 
for lands, as held in Britaia v. Rotmimr It P. 123 , hot 
applies to alt cases fa wbidx a ooart of sqnity wotdd eatertaia a 
snit for apsoifio perComnutee,, if the aUegad eontmet had Deen In 
irtitiiig—JrsJrsana ▼. CmAs 86 Ch. P, fit. Moreovtr, ft apfdfts 
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\ Bat mere payment of the pnrohiwe-iiioney, 
whether in whole or in part, is not to be deemed part- 
performance. .wW 

rorifkanoe. 

(d) Marriage aa part-performance. The Statute Marriage 
of Frauds requires that every agreement in considera- 
tion of marriage must be made in writing; and it wniaiioe. 
would be sufficient for the purposes of the Statute 
even if the agreement is put into writing after 
marriage, in pursuance of the ante-nuptial parol 
agreement. 

Blit if the marriage takes place, aipd there is no 
written agreement either before or after the marriage, 
the marriage will not, in itself, be taken to be such a 
part-performance as to evade the Statute. But in 
certain cases the fact of marriage, taken in conjunction 
with other facts and circumstances, may be taken to 
be a part-performance. 

llluBtraUm, 

The £Uher of the bride, previous to the marriage, told the 
farid^oom that he meant to give him a spectAo leasehold 
property. There was no writing as required by the Statute. After 
the marriage the father gave the bridegroom poseesMon of the 
pn^mty, and delivered over the title-deeds to him. Before a 
conveyance was executed, the leMehold was acquired by a 
public body. Held, there was part performance^ and the Inide- 
groom was alone eotitlsd to the compmsatioo-money. 

only to suits for apsdfic p er torm anoe^ and net to autta ferdsmagM* 
aetibstylf aeoBUnot wMcii liieqniied to be made tn witttiig by 
the Statute, is aotia writfog, apSMy cannot cl^ dbeispif by 
reisoB of part-pe^DfroiiDeek 
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A third 
|iarty loak- 
iDg a re- 
presentation 
ill order 
to bring 
about a 
marriage, 
ninet make 
that goofl. 

Only the 

contrac'tmg 

partita 

are neccBBarj' 

parties 

to an action. 


Representation by third paHy as to marriagu^ 
Where u thi'-d party makes a representation as 
specific fact (and not as a matter of mere opinion) so 
as to induce another to enter into a marriage, and on 
the faith of such representation the marriage takes 
place* he shall be compelled to make the representation 
good. 

Parties to action. Where the contract is for the 
sale of land, only the parties to the contract are to be 
made plaintiffs or defendants. 


lllufitrations. 

(a) If the mortgagor has contracted to sell, the mortgagee 
is not a necessary party to a suit for specific performance of the 
contract. 

{1) Conversely, if the mortgagee haa contracted to assign bis 
mortgage and refuses, the mortgagor is not a necessary party 
to an action for specific performance by the assignee. 

(rj A seiis an estate to B. Afterwards A sells the same 
estate to C. B’s action for specific performance is against A ooh ^ 
and C is not properly made a oo-defendant with A. 

(d) Where an agent has sold in his own name, without dis< 
closing <he principal's name, the prlncipat is not a necessary 
party to a salt for specific performance by the purchaser; for 
any question that may be subsisting between the principal and 
the agent inter m would not oonoem the pnrohaeer in such 
emit. 

i 

(e) A agrees to grant a lease to B. Before executing tlie 
leaee, A mortgages the premisea to C. B eoes A for specific 
perlormanoe. 0 is not a necessary party. 

to a 01^11^ (I) Wmi of writing, fi» 
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Stated above, when the contract is required lo be in (1) 

^ writitig,»» 

writing by the Statute of Frauds. required l»j 

jtjbe Statute 

(2) MUreprcaentation, The party who has been of Frauds, 
guilty of misrepresentation cannot ask for 
performance, although the other party may. A mis¬ 
representation which has partially induced the con¬ 
tract will have the same effect. And an agent's 
misrepresentation is taken to be that of the principal. 

In the sale of leasehold lands, a misrepresentation 
by the seller that the lease contains no unusual cove¬ 
nants will be a good defence, if in fact the lease con¬ 
tains restrictive covenants— e, g., a covenant to build 
and maintain buildings which would fetch rent at 
least equivalent to double the rent reserved by the 
lease. So also, misleading conditions of sale are a 
good ground for refusing specific performance. 

(3) Mistake, Mistake is a ground of defence, even (a)Mistako— 
if it is to be established by parol evidence. 


If the mistake is hilateraU and consequently some aoilateral 
particular hardship falls on the purchaser, the pureba- bilateral, 
ser would be relieved from the contract (see p. 33)* 

But if it is unilateral only, the party in error would 


be able to resist specific performance, though in some 
cases (e.g.^ where the mistake is wholly attributable 
to the defendant), the plaintiff may claim damages ^t 

law. 

With regard to mistake or parol, variation, evi« 
dence of it waa wholly inadmissible at law, and, at a 
general role, is only allowed to be offered in equity 
by a defendant resisting specif, performance, and not 
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when parol 
variation 
may be 
allowed jn 
oases of 
mistake. 


by a plaintiff seeking specific performance. Tbe 
reason is, if a plaintiff is allowed to seek specific per¬ 
formance of a written contract with parol variations, 
it is in effect an attempt to enforce a contract partly 
w writing and partly by parol; and courts of equity 
deem tbe writing to be higher proof of the real in¬ 
tention of the parties than any parol proof can gene¬ 
rally be, independently of the Statute of Frauds. 

A plaintiff may, however, be allowed specific per¬ 
formance of a contract with parol variations, in the 
following cases 

(а) Where tbe parol variation is set up by the 
defendant, and the plaintiff consents to its performance. 

(б) Where the parol variation is in favour of the 
defendant, and the plaintiff offers to perform the 
agreement with the variation. 


(c) Where an omission baa occurred by fraud. * 

Where the defendant sets up a parol variation, the 
written instrument will be rectified, and specific per¬ 
formance decreed accordingly, in the following cases:— 

(a) Where the mistake has occurred, not in the 
original agreement, but in the reduction of the agree- 


* In the ease of Wwtam v. Ifeam 7 Yea, Sll and in 8e?eral 
snbaeqtteiit cases, it was hdd Uiat the Court has no imisdiction to 
rectify a mistake in a written instnunent by parol evidmice and to 
enforee it, in one and the same actioi^^; bnt in a later case, v. 
JlsAer 84 Ch. I]|» 887, Mr. JnsUoe Merfii heM, that afnec the 
Jndiaatiirt Act IheOoBrt Ium inrisdfCtSMi fin anycase in which 
the Statute of Fcands is no har) la onesad the fameeollon to 
xectlty eaiestmtteateifdto deenc He speoiiic perform an ce asso 
teetSfted, Cf. s. 88 of Mm Spseite Sellol Act, 
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indDt to writing, the Court will enforce the agreement 
as so varied in accordance with the real intention of 
the parties. 

But where there is a real and actual misunder* 
standing between the parties, i, e., when they do n<^ 
agree upon the same thing in the same sense, there 
is no contract at all, and there would be no specific 
performance. 

{h) Where the parol variation adds a term subse¬ 
quent to the contract, the contract, with such further 
term added to it, will not be enforced, unless there 
have been acts of part-performance. 

(4). Misdescription, Misdescription may be of (4^ Misdes- 
two kinds:—(a) it may be of a substantial character, wh^ch'isof a 
so as not to fairly admit of compensation, or (6) it may 
admit of compensation. In the former case, the seller 
cannot compel specific performance. 

lUmtratiom, 

(a) When the contract is for the sale of copyhold, and it 
turns out to be freehold, the purcbaeer cannot be compelled to 
take freehold, because tins ie something other than what he 

has contracted for. 

% _ 

(() THiere the contract is for the sale of an original lease 
for 99 years, the purdiaser will not be compelled to accept an 
underleaee for that period, becauee a leaee and underlease are 
esseuHelly difterent in as much as there is no privity of contract . 
between the headdaodlord and the under-tenant. 

^ Bat where Ibe difference is slight* the purohoeerBataot 
will be obmp^od te take with oompeiMatioo, os in tbi 
cose of a smB daSmam sm to area* efight 
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, (n) 4 Goniractf MiU 100 mtm oiC Iftod* l,t h» 

hftf title to 98 acres only. Bars, the pnrobaser wiU be compelled 
to AcotfpC 98 acres, with oompensatioa for the want of 2 ^ores to 
be deducted front the price. ^ 

(6) But if the plot of 2 acres Is essential, as where the frar-' 
chaser buys the land for the purpose of oairying on his bosioesa 
as a wharfinger, and the 2 acres which form the frontage to the 
river belongs to another, the purchaser cannot be compelled to 
accept 98 acres [/*eers r. Lambart 7 Bear. 546]. c 

Misdescrip- If any error or misdescription comes to liffli after 
f ion disco- , % .. ' T 

^ tHl after the completion of the convc^Ance, the purchaser is 

ofTfe*con° titled to compensation, nnless there is a condition 

veyanoe. in the agreement which expressly limits tlie right of 

compensation to errors and misdescriptions discovered 

before the conveyance. Such a covenant will be 

operative. 

Purohaser On the other hand, though a purchaser cannot in all 
what^he^wn compelled to accept, still he may, if be so 

gctf chooses, take whatever he can get, with compensation 

jfor what he cannot have. If one contn^te to sell a 
free^simple, and has only a term of 100 years, the 
buyer has a right to that term, if he thinks 6t.' 
unless it is But what such partial performance would un« 

OT*^*e**ud?^** reasonable or prejudicial to third parties inteT^ied in 
dafto third the property, the court will refuse speoifio peHoraH 
P**^*”- anoe. 

Jlliutraiiim. 

(s) iPfhaia a husband and wife agiusd toeeUtha wiibk • •■lite 
In tilt pumhaserbeiiig aware thal^ thbfdhdsMbPier 

>0 Bws.oc;tim4p^ : j 
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«d to Uid wtfe» and the viU afterwardi refutod to oofiv^, heti^ 
tbat the pnreliafier could not compel the husband to coitv^ hie 
intorest and aco«fpt an abated price [OMile v. 9 CU 

D. 694]. 

(6) A seller cannot, at the election of the buyer, be d^jirived 
of his mansion—bouse and parb to which ho could make a good 
title, while a large adjoining estate lield and sold with it 
would be left on his hands with a proclaimed bad title. 


Where the property is materially unfit for the par* Where pro¬ 
pose for which it is taken, specific performance will not 

be granted against the purchaser, for the pur¬ 

pose for 


Jllustrationa. 


which it is 
tsken. 


(а) Where the purchase is of building li^ud, and it turns out 
that there is a culvert running across the estate which will in¬ 
terfere materially with the development of the estate, specifio 
performance would he refused. 

(б) Where the purchase is of agricultural land, and there i|^ 
no right of cartway to it, specific performance will be refused. 


(6). Lapse of time. At common law, time was of 
the esbedee of the contract; bat in equity, time may or 
may not be material, or may or may not admit of 
compensation for delay. * 

In equity time is not, generally speaking, of the 
esflence of the contract. The fi)llowiag are the ex* 
ceptions;— 


(5) Lapse of 
time. 


Oenerally 
speaking, 
time if not 
of the es* 
fence of the 
oontraet, 
•object to 
Mvsral. 
exceptions. 


(tt) Time may be materia! from tbe lutiofe ol the 
eo^eoiumatterelIbe etmtea^ the gale of a 
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reversion, or of a leasehold, or of stocks—things which 
vary with the eillax of time. 

. (6) Time may be material with regard to the ex^ 
press object in view of the parties—e. g., where a 
house or building is sold for the purpose of residence, 
or of starting a busiiiess [HipweU v, Knight 1 Y. & C. 
Ex. 415]. Thus, where a business is sold as a going 
concern, it is of the essence of the contract that the 
'purchaser should, on the day agreed upon, be'placed 
in a position so as to be able to enter and lawfully 
carry on the business. 

(c) Time, which was not originally of the essence 
of the contract, may be so, by a reasonable notice of 
one of the parties. 

(d) The delay may have been so great as to be 
evidence of an abandonment of one’s right under the 


contract, 

Buits brought As regards suits for specific performance, courts of 
equity have regard to time so far as it respects the 
good faith and diligence of the parties. But if 
circumstances of a reasonable nature have disabled 
the party from a strict compliance, the suit is treated 
with^ indulgence and generally with favour by the 
court. But the circumstances must not have changed 
in the meantime, and compensation must be given 
Ibr the delay. 


(<^ Tricki- 

asaa 


(6) IVicKness. If the ^agreement is tainted with 
fraud, misrepresentation or surprise, Uie court will 

refuse specifio performanoe.^^ 

« « 

> « • ^ V . 1 

’ -—«■- fc.* -- -*- __ 

...* <2*>*'>*•*»fins*'wwJW. 

• «. 
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Id the case of a sale by a trustee, if tbero are de- 
predatory conditions, formerly the contract could uot 
have been specifically enforced; but now it is expressly, 
provided by the Trustee Act, 1893 (56 and 57 Vic. 

53), that depreciatory conditions would not be a 
ground for refusing specific performance. 

(7) Great hardship. The jurisdiction of equity in 
granting specific performance being discretionary only,* 
the court may refuse specific performance if it will 
operate as a great hardship on either of the partie8.t 
But the defence of hardship is not an easy ^ 
sustain, and ordinary hardship would not be sufficient ^pUablish. 

m 

for the purpose. 

(8) Illegality^ or breach of trust An agreement (8) |!iegaU^ 
which involves an unlawful act, or the breach of a 

prior agreement, or a breach of trust, will not be 
specifically enforced. 


Illuatraiion. 

,A contracts to sell his preraises to B. Afterwards A con¬ 
tracts to satl the same preiidses to C. Specific perforinaoce of 
tlie latter agreement will be refused.' 

, But. if the seller represents to the second buyer that. 
the prior contract is an invalid one, the secopd,buyer 
may take the risk and ask for completion of his con> 
tract, and after such completion he wool^,be ip vested 
with all the rights of tfaTe seller to question tbp prior 
oontraot. 

(9) Ho oontrad. If t^ alleged is no ouQ- ^ 9 ^ Where 

knot At alt. that is to say, is incomplete as A'Centeset,-^ allied 
-j;_, . ___ oootractla 

• cr. a S3, Speoife taist Act. f Cf. s. 82, If, Ibid. no ^ootraot, 
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b«cAUffe eibbdr because there wee no definite offer and nn* 
there bu «... . . • 

been do offer eondittonal acceptance, or there was mere negotiattpn 

And accept- because some condition preoedent has not been foJ- 

porformaiwe filled, the court will not decree specific performance— 

for that would, in effect, be the making of a contract 

for the parties But in the c^se of the non-perfor- 

inance of a condition precedent, the party in whose 

favour it is, may waive it and ask for specific per* 

formance. 


oc a oooai- 
tion prece¬ 
dent. 


Where the The court will also refuse specific performance 
where there is any uncertainty* in any essential 
inicertsin. term in the contract*-e. , 7 ., in the case of a lease, as 
regards the subject-matter of the lease, or as regards 
the parties to the contract, or as regards its duration. 
But an uncertainty which can bo removed by proper 
enquiries will not be a ground for refusing specific 
relief. 


(10) Defeet 
in title. 


(10) Mifeot in title. Where the vendor cannot 
establish his title, or can, at best, show a doubtful 
title, or if bis title to tho property is dependent on bis 
having performed some condition preoedent, whiob 
he has not done, or his title depends on bis showing 
that he has paid full value, or that he has fiurchased 
without notice, there would be no specific perfor¬ 
mance. ^ 


But the purobaser can only ask for ^such title as is 
stiputat^ ht in the contract of sale. In the absence 
of any stipQiatkfn he will not compelled to \mi^% 
a«‘goodfbnTdfcfetitle.’^ ' 




iby whii^ the owoer if ooi»* The 
, , eiioe of ree* 

peHed tofime the kod only in a pariienmr manoer or triotive 

if tviwrfDhed ffrom using it in a partrottlw maniior) 

are derogakoiy^fto iShe iitk, so that, in the atifenoe of titk» 

any siipdlation ito the contrary, the purchaser ctmtioi 

be'eompeUed to accept the estate subject to the' 

restrictiTo ' ooeenants. But the rule is inapplioable to 

the Cf^ oft persona! chattels, becsiuso in this case 

the r#trietive covenants arc not bindings on the 

purchaser^ ' 

r 

Liability for Street Improvementsu Under the Street fm- 
severel Street Improvement Acts, the occupier of every 
hodse on the street is bound to cmitribuie his propor* 
tion of the expehses for improveiuento effected on the 
street Jo aooordance with the Act, and such expenses 
woukl be a charge on the premises. Such a charge is 
recoverable, either by a summary proceeding before 
tbe justices within 6 months, or else by a regular 
action^ jltk|B an ordinary charge. Under an open con* 
tract fbp,vendor is bouud to pay it, and if the pur* 
ehusir compelled to pay, he may recover it 

from t^e vended?, 

laeideata of tpfeifle performance* 

faj Oanve^wie, When the court has decreed 
specific perfecipaiioe, if the pdHies do not agree as to perfonoaiioe, 
the form of the oonveyanle, the practice of the court 

iaib * ‘ the coner4M}t, 

'l^hlly tile pnr^iasercennohob*'siiddeHvsrs 
im fm i k i l i tt -sfkMog * Mit <br pwlbnilMW*, f*”***^ 

feat ee e^ty^ieipm tlet done vrhat ehoald have been 



mjomtta ot zofam. 


P0«|IQ8»i<^Q 
tnfty «Ofii«- 
times be 
given 

mg the dift- 
posal of the 
action. 


Titl^-^eedc 
go to the 
purohaser. 


Wh<*n the 
paroiiaeer 
may repu¬ 
diate. 
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done, the vendor in poaeeseion is to some nxteot e 
trustee for the purchase. Bet pending sush a sait^* 
possession may be given npon jnst and equitable 
terms If the purchaser has entered into possession 
before payment of the whole or a part of the purchase- 
money, the vendor wilt be entitled to interest on the 
unpaid consideration. And the rule applies even' 
where the purohaser has not taken possession, provided 
the vendor is not at fault. But where the vendor is 
at fault, he will not be allowed interest on the unpaid 
purchase-money. 

(c) Title-deeds* On payment of the purchase- 
money, the purchaser is entitled to obtain the title- 
deeds. But where the sale is in lots, the purchaser of 
the most valuable lot is entitled to the title*deeds, the 
others getting, at best, attested copies thereof with an 
acknowledgment of their right to produotion. • 

Eepudifttion. The purchaser may repudiate the 
contract for any just cause, and in genera], on any of 
the grounds ahoveinentioned on which be can resist 
a suit for speoidc performance. In the case of a valid ^ 
repudiation, he will be entitled to a return his de¬ 
posit. * ' 

But if he lepuliates without suSleieikt cause^ 
will forfeit the deposit and win be coinpelfod to pay 
oomppnsatioii, 

The vendor usually reserves the right tq yweotnd Hie. 
oontnmt in ness the pnn^iaaeriplewi m$ elje^nti nr 
makes any rqquisttiQii irbieh Hfo .Ml niBwf iMie 
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able or titiwiHitig to comply wi^. Novr, if tbe irendor 
has some ^tte, and is acting honestly, he can exercise 
this optsoni and in epob a be^ Is abound to return 
the deposit. ^ 

Upon discovery of a defect of title, the purchaser's 
obvious remedy is rescission of the contract, and not 
cornpensation, though be sometimes may have specific 
performance witli compensation, and a fortiori, a pro> 
portiodate abatement of the purchase-money. 

Vendoin* and Purchatera’ Act, 1894. This Act pro- Vendors' andi 
vides a ready means of specifically enforcing contracts 
for the sale of lands< A summons may be obtained by provides a 
either the vendor or the purchaser by applying m the procedure 
Chancery Division on such a contract. Under this 
Act, where there Is no dispute as to the initial validity 
of the contract, the parties may have many questions 
decided which could otherwise be decided only in an 
action for specific performance. But the court cannot, 
o n such a au mmons, award damages property so called, 

Hfir wliiolb a regular action must be instituted. 

y K f 
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Beflnitioil. A writ of injonction is a judical pro- 
oes8» whereby a party is required to do a particular 
thing, or to refrain from doing a particular thing. The 
object of this process was generally preventive, ratUsr 
than restorative; that is to say, it prevented a party 
from doing a wrongful act, rather than ordering him/ 
to repair a mischief which he has already done. But 
in exceptional cases it may be restorative or manda - 
fory. as where the wrongful act has been done in a 
burly, in anticipation of an injunction, and after dne 
warning. • 

Injanottont Injunction may also be oitber interlocutory or 

tnterlMu' Interlocuiory injunctions are ,8uch as to 

tory, continue until the hearing of the case upon the mertta, 
or perpetual, or generally until further orders. J^crpekt^ injunc- 
tioos are such as form part of the decrelMftde 41 Ihe 
hearing upon the merits, whereby the defendant is 
perpetually rest^ned from asserfeiiig a r%ht^ or doing 
a particular act* The ol^ect cl the Airhier is to tnain^ 
tain the piopertyinshtfi^^yMOiiiiid Iheh^ fbe 
latter ia, m effedh a deerf||i;i and ooftfdndes a right, t 

. ..■i n . . .. — .<«i ■...li.l l l il H i .I I n . * ! . .. 

V 8«s a SS «t Hie fipedte Bsnef Mi 

t O^M i^lSMftieask the ife y se pi 

Bellefaet. SvaSg, 


tai^unction 

defined. 
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Frkir to Jiidieatai^ Aoti ^|rMre wore two ijlwipM 
of iojunotions:— 

I. Injiiootions to fnovent the ipotitotioo «or cootie 
noatice of jo^ieial prooeadingo m othir courts, 

II. InjunottoDS to restrain wrongful acts in pcth^ 
that is toway, unooniieoted with judicial proceedings. 

I. INJUNCTIOKS TO ‘EESTKAtN Jt^DIClAI. PBOCEBDlt^QS Inj««ctiOM 

' to restrsm 

(now obBoUte). 

Where a suit was ^wrongfafly instituted in any 
Court) e. ^) on a bond which was ^oid as being opposed 
to public policy, the defendant could, by an injunction 
from the Court of Chancery, restrain the ptaintifT from 
prosecuting the suit, * 

Now, under the Judicature Act, 1873, s. 24, the They are 
power of the court of equity to restrain proceedings 
actually pending in any court is abolished; and 
every matter of equity, which would formerly have 
been a gixmnd fsr an injunction, may now be pleaded 
as a defenos to tbe aotiott, whereupon the court tipfore 
whudi^o actisa is pepding may direct a stay of the 
proceedings. 

It midM be noticed tbit Ibts injondioii was not a 
dirbet intedfiseenoe lilth k judidal proceeding pending 
in aii^ <^ber •oonrt^ % tit noirn^ditnotkiii tonueh court 
to stay pnooeodiiqpi, but was %lbe ttators of a perso* 
nal opianiat|&op ^be plaiiitiif Jto abstant .from prose** 
ontiag tbe to be anliirosd % bis eofmaittal 


» Otai^^{slet|lnOl^SefaeBeNsl!M« , 


\ 
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for cooterapfe or otherwise ia’ cese of hie dieobodienoe. 
Here equity acted in per$onam. 

Where £or^ Though this iojunction ia now obsolete, it is con- 

^rlygrant ^ indicate the eases in which equity formerly 

granted an injunction to stay legal proceedings. These 
are the following 

Voidable (1) Where a suit was instituted on an instrument 
instruraent fraud or undue influence. * 

Loss of oa- (2) Where assets have been lost to the estate 
estate. without the executor^s default, equity restrained the 
creditors from proceeding at law against him. 

Itlmiratim. 

An executor bad in his hands funds sufficient to pay off all 
the creditors in full. By an accident a substantial portion of 
the funds was destroyed, so that the estate became insolvent 
The creditors sued in law for recovery of their debts. Equity 
restrained them from prosecuting their claims, and the romed} 
of the creditors was to institute an adinioistratioo-snit In equit). 

Similarly where on the administration*8uit of a 
creditor an administrator was appointed, mi a bond 
creditor thereafter sued at law, equity iqgt^ned him 
from oonttnutng the suit. * 

Where plain- (8) Where the plaintiff had 'some legal title, and 
tiUe^ul^^ the defendant an equitable ti^e« the defendant could, 
d«f«nda^ in equity, obtain an injnnethHi agaimni the ^flaintiff. 

•S SbiS I 

title. iflinfrafloh. 

Some mt^eable pucperly was bsqneaMied lo a married womao 
fte her separate me, wihioot the liilarveiiffon of trustees. Of 

e OL s. 64, 111. (4) of the Spedie Belief Act. ' 
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cotirte, in law, tba haal^Ddl acqatrod an intercsl in the proper^* 

Now a creditor 6t the hashaad, in eaeoution of a deoree agaiiMt 
liiin, proceeded against such property. The creditor waa roa> 
trained by an injanotion. 

(4) Where there is a eubeistin^ agreement to refer igrewehi 
^ j ^ I to refer to 

to arbitration, an order ot injunction wae forineriy arbitration. 

made, or an order etaying execution may now be 

made. * 


Where more than one suit is brought for the To prevont 
“T>o«e-1 ofinito. ' 


(5) 

same purpose. 

Equity would not interfere to stay proceedings Where equi* 
in the foUowin* OMeaStw- 

f(M?e:— 

(1) In criminal matters or in a libel actiott» unless criminal 
the party prosecuting the criminal proceedings was {jbei^^tiona 
also the plaintifif in equity, in which case equity res¬ 
trained him. 

Also, where a petition has been presented for the 
winding-up of a Company, all criminal proceedings 
against the Company were restained by an injunction* 

* (2) Equity bad no jurisdiction to relieve a person Where the 
from a ju<|pnent at law, when the caso id equity 
rested upon a ground equally available at law; and 1^^* 
by the Common Law Froo^ure Act^ 1864, idl equit¬ 
able defences could be pleaded at law. 

Sxnejption* The equitalde defence, in order to be 
vaHd at law, must a oomplate defence, eo that when 

a 8eee.SS, Vseeptleo (11 ledfea ODatneet Aofe^ 
f Seee.i%(e}etnieSpe^Me( Act, 

$8.7ec«t.it(i)ll)i<b 
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or VQurnr. 


InjiinctioDs 
to roetrain 
wrongful 
acta in 
jpais ;— 


T) Breach of 
contract* 

t»OD, whera 
aproificper*! 
foripance 
would be 
j’ofhBed* 


a person bad an incomplete eqaitable defence, he was 
oonipelted to come to equity, and equity granted him 
an injunction in a proper case. 


II. iNJUNcrrioNs against wbongfctli acts in paia 


(t. 6., unconnected tvith judicial proceeding^). 

m 

These are against I. BreacJiea of contract, and II. 
Torta. 

I. Breaches of Oontraot (I) This jurisdiction of 
equity in issuing injunctions is supplemental to that 
of specific performance; and therefore if the contract 
is not specifically enforceable, the court will not, by 
injunction, restrain the breach of it. 

But there are exceptions to this general,rule. 

JllttBiraUon. 

(o) A, a brewer, sold a piece of land to B for the erection of a 
puhlio-house thereon, B oovenanting that A shall have the ex*» 
elusive right of supplying beer to any public-house built thereon* 
C, another brewer, purohaaed a portion Of the laiyi from B, be 
having notice of the covenant. O built a puhliJIioose thereon, 
which he began to^pply with hie own beer. At A'a euit Hil 
oourt granted an Soonctioo agaimt C, forbidding Um to nea hit 
own beer, in aa much aa the covenant, thhufl^ in termi podUvn, 
was In subatance negative. It vriB be notleed that the court would 
not have eofor«ied ipeotfic performanoa of tha ooveosnt. (Chtf 
V* Mrle i (%• App. 654}.t" 

I " . .11..... . I.II. , 1 m l, Il.t „ . 

^ Bee 8. BSBl«fithaBpsettAMl^ Act, 



mvmoiom. 


m 

A piivcli«ser who, before oompletion of hie pwrohaee, 
bee notice of restriofcire cnvenanlp, will be eooip^ed 
to observe kheno, Restriotive oovenants may be dia^ 
oharn^, e. g„ by an alteration in the character of ^e 
neighbourhood, 

(2) Negative Agreements, Injnncfion is the natural 

mode of specifically enforcing a negative agreement J^|[**®***® 

mode of en¬ 
forcing thenar 


IlluBtraiiom, 

(a) 3f€trlin v. NutUn % P, Will. 266. A bell in the parish- 
churoh, which was being rung every morning, was very dis¬ 
agreeable to the plaintiffs. The parish then covenanted with 
the plaintiffs, not to ring the bell, in consideration of the plain¬ 
tiffs having, at their own expense, erected a new cupola, clock 
and bell to the parish-church. The parish continued to ring Uia 
old bell. An injunction was granted. 

(b) Lumhf V. Wagner 1 De G. M. & 0.616. A singer con¬ 

tracted with the manager of a theatre to sing at his theMre for 
a certain period, and at no other. She absented* herself. The 
court observed, that to the affirmative agreement there was 
SQpecadded s motive ^poUtion ; and though the court could 
not compel her Jo specifically perfierm the affinaativo agreement,« 
yet may, by iijSocticD, oompel her to abstain from a breach of 
kbCiUegative agreement. 0 

Bkpeeption. The oourk will uok gmafi an iojonobton 
In Uie case of a negative i^(reement^ when the court 
csimot seeove peHbnnanoe by {fialntifif, as or instance 
whMw the %mm ^ the muNnaot arc snob that tbe 

01^ Ja tnjiine^ W gianted m f pfoim 
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£L£M|!NTS OF IQUITY. 


Statutory 

contracts. 


II. Tort. 


Waste, when 
rtlievable. 


case, even if the negative covenant is not apfMufent, 
but is to be implied. 

(4). Statutory Contracts* The court will also 
interpose by an injunction to prevent a breach of a 
statutory contract. Thus, a Railway Company which 
is exceeding or threatening to exceed its legal powers* 
or is using its powers vexatiously or oppressively, may 
be restrained by an injunction. In such a case, if the 
suit is by the Attorney-General, or by a share-holder 
of the Company which is the defendant in such an 
action, no actual damage need not proved; proof of a 
tendency to produce serious public mischief, or plain 
proof of the illegality, is sufficient, 

II. li^unctions to proTOnt a tort i. e*, wrongs inde¬ 
pendent of contract. As a general rule, wherever a 
right cognizable at law exists, a violation of that right 
will bo prohibited by an injunction, unless where 
considerations of expediency or convenience arise. 

(1) Waste, Equity will interfere in cases of 
waste— 

(a) Where the title of the parties is purely 
equitable. 

(h) Where the waste is only apprehended. 

(c) Waste by a tenant in possession* Equity will 
interfere at the suit of either the reversioner or re« 
mainderman. , 

(d^ EqniUMs waste* A tmnt for life would hot 
be lialis for ordihazy wastes if he is h tenainK trithout' 
imp6a(diaieiit*ofwaeie.** Botin soeli;* esMg If the 
httile is foelidSnis; Utihtsifahl ua 
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tviH interfere—when the tenant palls down or 
fells ornamental timber. Such a waste is called 
equitable waste.’* A 'tenant-in-tail without possi¬ 
bility of issue extinct’ is in the same position as a 
tenant for life without impeachment of waste and 
would be liable for equitable waste. 

(<?) Waste by mortgagor. If the mortgagor in 
possession commit waste, such as felling' down of 
timber, and the security becomes insufficient thereby^ 
he will be restrained. [But a mortgagor in possessiooi 
being the owner in equity, may commit waste, provided 
the security does not become insufficient.*] 


Waste, when not relievable in equity :— Whea oot* 

(a) Permissive waste by a tenant for life.—Negative 
or permissive waste (i. e , for want of necessary repairs^ 
would not be prevented by an injunction. 

(h) Ameliorative waste, by which the property 
becomes more valuable, e»g., by the conversion of 
warehouse property into residential property, and 
thus fetching higher rent, would not be prevented by 
an injunction. 


(2) Nuitaneet. Naittnow. 

(a) Pvhlic nuisance. A public nuisance is a ori- 
mina] offence, but a civil information also lies in nuiiance^ 
equity against a public noisance.f His civil infer* 
natioD tnay be— 

j[f} at the suit of the Attorney-General, or 

..... ' " ' . . — . .. — I. ...I . . n 

' * Cf^a 2S of the Transfer of Fropeny Act. 
t Bee a 91 of Act V of 1908 (Gva Pmoednre OAeU 
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When 
nuigance is 
not 

relicvttblc. 


Piivate 

nuisuncc 


(ii) at the suit of a private person, who has suffered 
some special injury over and above all other persons 
effected by the nuisance. Here the Attorney-General 
is not a necessary party. A public body suio^ in 
respect of a public nuisance is like an ordinary indivi* 
dual (i. e.t must show special damage). 

Nuisance^ when not relievahle in equity :— 

(a) At the suit of a private person who has not 
suffered any special damage. 

{ii) Where the nuisance is legalised by statute. 
But the legalising statute must be strictly construed 
e. g., if it has authorised a nuisance in the first 
instance, it will not be rca<l as authorising the con¬ 
tinuance of the nuisance. When a nuisance has been 
legalized, any excess of it may be a nuisance. 

\f)) Private nuisance. For private nuisance, there 
may be a peaceful abatemonrt or rem SVal by the party 
aggrieved (but not attended with a breach of the 
peace), or an action of damages at law, or an injunc¬ 
tion in equity. 

Wheft the nuisance is of a slight nature, or is capa¬ 
ble of being compensated in money, or consists in a 
‘ fanciful diminution of th0 value of property, injunc- 
i^pn will not be granted e. g , in the case of an ordinal 
trespass to property, done without any claim or right. 
But when the trespase is done under colour of right, 
and nothing to justify that claim, an injunotioB may 
be granted even in tlie case of an ordinary tmpass. 





m 


But wb^reJ^hd injary j$ serious atsd irrepiuitel^d, whm it 1^ 

when is .{teods to the loss of health or trade, or to ill’re^rable-— 
the permaoecit ruin of property, or is continuous, 
equity will grant an injunction. Thus equity will 
relieve ia-r- 

i * 

t (i) Darkening ancient lighte which a person is in e, g, 
enjoyment of, either by contract, or by prescription. 

In order to sustain an action on an injunction, it I'gi^ta, 
must be shown that there is a substantial diminution 
dfbght, %o as to interfere with the ordinary user of 
the premises. 

or 

(it) Obstruction of air. Similar is the rule. obstructing 

' •' uir, 


(iii) Disturbance of the right to lateral support or 
All owner has the right to the lateral suppoib of bis 
neighbour’s hind, to sustain his own soil in its natural lateral 
stato. 


• (iv) Flooding of lands. An owner will bo protect- or flooding 
ed against a'floocfing of his own lands by his neigh- 
blmr. 


(v) Polluting streams. A riparian owner has a or polluting 
right to restrain by an injunction, any person polluting 
the stream/ where there is actual damage, or where 
the continuance of the pdllution may grow into a 
righft to*fool the stream. 

"Where the property from which the nuisance pro^ 
eeeds iea leujphold estate, the reversioner (landlord) 
is Uahk quality wiith the teoaut in possession. 


I 
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Local bodiea. Local Boards. If any injury is done to a person 
by a local body under the powers of the Public Health 
Act, 1875, the injured person may, by first giving 
notice to the defendant board, obtain compensation 
from them under section 308 of that Act; but if the 
injury is not a matter of compensation under section 
308, but is a nuisance, the plaintiff may have an 
injunction against the board. 

Similar rules apply in cases of detriment to ancient 
lights caused under the provisions of the Artisans* 
Dwelling Improvement Acts. 

In the case of local authorities generally, they will 
be liable for a positive wrongful act, but not for the 
omission of a statutory duty, unless the statute 
creating the duty provides a remedy for the omission 
thereof. 


Libels, 
ittnders, etc. 


(3) Libels, slanders, etc. Equity will restrain by an 
injunction the utterance or repetition of libels, slanders, 
injurious trade-circulars and the like; and the court 
will even go the length of granting a mandatory in¬ 
junction to remove the libellous notice. 


False and libellous statements at parliamentary 
elections, including the repetition thereof, may be 
restrained by an injunction. 

Under the Patents, Designs and Trade Marks Act, 
1883, any person alleging himself to be a patentee 
who by circular or otherwise threatens any other 
person e. g., for an infringement of such patent, musi 
forthwith commence and duly prosecute an action for 

I 
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ISd 

ttn alleged infringement; otherwise the threatened 
party may have an injunction against the continu¬ 
ance of the threat. 

i ' 

As regards a trade-conspiracy, e. gr.* “ boycotting”, 
or **watching and besetting,” the court will interfere 
by an injunction, only when the damage done 4voiild 
be irreparable* 

When a member is expelled from a club, the court 
will grant an injunction against such expulsion, if 
the member has been denied the ordinary right of 
being heard in his own defence; but the court will 
not interfere when the club is a trade-'union, or a 
proprietary club* 

Injunctions are enforced, by committal for contempt 
or otherwise, not only against the parties enjoined* 
but also against persons knowingly abetting them 
in their disobedience to the injunction. 

_ p 

(4) Patents, copyrights and trade-marks. Equity 
exercises jurisdiction in these cases is order to pre¬ 
vent a multiplicity of suits and vexatious litigation* 

A. Patents. A patent is a grant from the Crown, patent* 
by Letters Patent, of the exclusive privilege of mak¬ 
ing, using and exercising some new invention. 

If th^ patent is a new one, the court will generally . 
require the validity of the patent to be first estab¬ 
lished before an ad interim injunction will be ktUfim 
granted; hot if it had been granted some length of 
time before, which creates a fair presumption of his ‘ 
exclusive title, the court ordinarily grants an injuno* graifted. 
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Copyright. 


PlaiDtiff 
must make 
out bis titloi 


m 

iion a% onc6. Three coarseB are open to tlie ooOrt 
on a motion for an interlocotoi^ iiljunction 

(i) Injunction simply, when the patent is a rather 
old one; 

iii) When it is a new one, the court would usually 
adjudicate upon the validity Of the patent, and Until 
such decision, grant an ad interim injunction, plain¬ 
tiff giving an underbaking ns to damages, Except 
when the plaintiff is the Crown, or the Attorney-Gene^* 
ral; or 

(m) Instead of granting an ad interim injunction, 
the court may direct the defendant to keep an ac¬ 
count. 

The usual objections to the validity of a patent 
aro:—want of novelty, want of utility and insuffi¬ 
ciency of specification. 

The court will not grant an injunction unless it is 
satisfied that (1) the patent is valid, and (3) it has 
been infringed. * 

B. Copyright. Copyright is the exclusive right of 
mnltiplying copies of an original work of composition. 

(1) The plaintiff must make out his title to the 
copyright by registration and otherwise. There may 
be copyright not only in books, but also in music, 
engraving, sculpture, maps, pamttng, photography, 
and generally in all useful and onmmentaf designs, 

and even in unpublished worfcs^ 

- . . -. . . _ -, . ■ .. .. . — 

* Cf. t. U, la (4) of lbs SfMOtfle Bell^ AeW 

« 
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There can be no copyright in any work of an ir¬ 
religious. immorel. Ubelloos or obscene character. * for 
a court of equity 'would withhold its aid from a person 
who, on his own showing, has no title to protection* 
and to assert a title in things which the law will no^ 
upon motives of the highest concern, permit to be 
deemed capable of founding a just title to property. 


(2) It must be shown that there has been an f . 
infringement of the copyright. fri^^iueot 


It is clearly settled not to be an infringement toWliatisan 
make bond fide quotations or extracts from it, or a 
bond fide abridgment of it, or to make a bond fide 
user of the same common materials in the composition 
of another work. But the question as to what con¬ 
stitutes a bond fijde user, is a very nice one. The 
true question is, whether there has been a legitimate 
use of the copyright publication, in the fair exercise 
of a mental ooeration, deserving the character of an 
original worje. It is a very difficult matter to ascer¬ 
tain whether a particular work is original or not. It 
is obvious that there can be no monopoly of thoughts, 
or of the expression of them. Language is common 
to all, and most literary works must contain some¬ 
thing that is new, with such that is old and well- 
known. In some works, the original portion may be 
small; but if tbe work is^not an exclusive and evasive 
use of materials already collected by tbe skill, indus- 
Xxy and expenditure of anotbar, it would not be 
1 KD infringement of the copyright. 


* Ct s. 5#, ItL (v) of the Sfiedtic Belief Act. 

I 
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Copyrighi 
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detected. 


(i) Copyright in m,ap9, calendars and chronolo¬ 
gical tables etc. In these, the materials being equally 
open to all, the results of independent enquiries 
must ha<^e a certain degree of identity, and therefore 
it is difficult to detect an unfair use of a prior copy* 
right. Therefore the fact whether one map is a copy 
of the other is generally to be ascertained by the ap¬ 


pearance in the subsequent one of the same mistakes 
as appearing in the prior one. 

P®JP- ^ - (ti) Copyright in lectures. In the case of oral 

infectureB, . ' ^ . 

lectures, persons aninitted ns pupils or otherwise to 

hear them cannot publish them for profit, for the 

copyright remains in the lecturer. 


io title &c., (iii) Copyright in title etc. There is no copyright 
in the title of a book or newspaper, although there 
may be in its mere external appearance. 


in headings ri^'^ Copyright in illustrations, headings etc. 

® Im\ 

There may also be copyright in the ‘Tllustrations” 
published by tradesmen in the catalogues', and in the 
“Headings” in a trade-directory. 


ID letters. 


and in 

impnblisbed 

manusoripta. 


(v) Copyright in unpublished letters^ literary or 
otherwise. The writer has a qualified property in 
them, so that he may restrain their publication, and 
qhe person written to may restrain their publication 
by a stranger. Publication may, however, be (>ermit- 
ted on grounds of public policy, 

{vi) Copyright in unpublished manuscript. An 
injunction may be granted to restrain the pablicatioo 
of an unpublished manuscript. 
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SacoeMiv# editiom of a piralieal work. If the 
person having the copyright does not at once com^ 
mence an action against the publisher of a piratical 
work, be may afterwards take exception to a second 
or subsequent edition thereof, for such edition shows 
greater roaiks of piracy. 

[Patent and copyright compared. Copyright is in 
the description and not in the thing described, where- compared, 
as patent is in the thing described.] 


C. Trade-mark. A trade-mark has been defined Trade-mark, 
as the symbol by which a man causes his goods or 
wares to be identified and sold in the market. 


Before the Trade Mark Registration Acts, 1875-1876, Trade-mark 
the court infcerfere<i in cases of infringement of trade J®®g**^*^**'^*^^ 
marks on the principle that it is inequitable to allow 
a fraud to be perpetrated on the public, because a trade 
mark is merely the right of preventing others from 
selling similar goods (marked with that trade-mark) 
merely to mislead the pttblic. Now, by the above Acts, 
an owner who has duly registered his trade-mark has a 
property in the trade-mark, and may restrain ei^en an 
innocent user thereof by an injunction. 


Fancy-worde. As regards the registration of fancy- a fancy- 
words as trade-marks, it is provided by the Patent 'voM may be 

A ftuA** 

Designs and Trade-marks Actfs 1888, that any fancy mark, • 

word may be roistered as a trade-mark, provided i.t 

is an invented, word, i, a word having no reference invented 

* wot^ 

to the character or quality of the goods, and not being 
a geographical name. 
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13S MLEMBim or mtOlTT, 

lord Oainii'i Adt (21 omd22 vie.e 27). ^ ^is 
Act it is provided that in all tsaaes in vrhioli a oonrt of 
equity has jnrisdictioit to grant speoifio relief or in* 
junction,the court may in its discretion, award damages, 
either in addition to, or in suhstitntion for the other 
relief. It will he noticed that there is no relief in 
equity, where the bill is filed for damages only; but 
the Act applies only where the damages are incidental 
to the injunction. Although Itord Cairns’s Act haa 
now been superseded by the Judicature Acts, still the 
principles of that Act are even now in full force. 


CHAPTER XIII. 

PARTITION. 

At common law formerly coparceners (i. e. those 
who have jointly inherited property from a common 
ancestor) were allowed to effect a partition; and 
latterly this right was ex^nded to joint-tenants and 
tenants-in*commbn. But the common law remedy of 
partition was found to he inadequate and incomplete, 
because the courts of law were incapable of effectua¬ 
ting a partition by directing mutual conveyances; 
and thus courts of equity began to assume concurrent 
jurisdiction with courts cl law in partition actions. 
Moreover, common law eouM not direct apartitioii 
where the ti^e of tbe|»altieS was putbly suitable* 
Ifi tbe reign Of WjlliaBi IT, jurndiottonti courts 
of law in partition was itholisbed sltogetlMiv 



numTicnf; 


Wlltt ewi clailii partltiim. A partition aotton may 
be vsafntained by a freehold tenant in possesskm posseaaionr 
whether he ia a tenant in fee-aimple, or in fee tail, or 
for life, and even when he has a leasehold for a term Jj®*.”’ 
of years. But a reversioner or remainderman can- partition, 
not maintain a partition-action, because he c®*^**®^ ^yg^^oner 

disturb the existing order of things during the conti- or remoind- 

- 1 • * I 1 er-man. 

nuance pf a tenant a possession. Also, a person claim¬ 
ing Under a disputed title cannot nmintain a partition 
action. , 


Partible property. All freehold corporeal estates, 
advowsons, rent-charges, leaseholds for years and even fg divisible, 
copyhold estates are partible property. 


Disability of a coparcener. If a co-sharer is an 
infant or a lunatic, the court will carry into efifeot Disability of 
a decree for partition by making an order vesting nJw w*bar 
their shares in proper persons appointed for the to partition, 
purpose, and if necessary, by directing conveyances to 
he executed by such persons. 


Sale in lieu of partition. In som^^ases, by reason 
of the property being small, or of the number* of co¬ 
sharers being large, a partition may he very difficult 
and incouvenient, and a sale of the property and a 
proportionate distribution of the sale-proceeds may he 
benefimal; but equity had formerly no power to • 
direct a sale instead of a partition. . Novr, however, Co«trt may 
hy the INihtitioii Aot, 1868, it is provided that— * 

(1) The court has power, in its discretion, on tbe g 

request of any oiMliaier« tsi^pect a sale instead of a partidon. 
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partition, unless the'other co-sharers undertake to 
purchase the share of the party requesting the sale. 

(2) The court is bound, on the request of parties 
interested in at least a moiety of the property, to 
direct a sale, unless the other co^sharers show good 
reason to the contrary. 

(3) The court has power to direct a sale where, 
by reason of the nature of the property, or of the 
number of co-tenants, the court is of opinion that a 
sale would be more beneficial than a partition. 


CHAPTER xiv. 

INTERPLEADER. 

«^ 


^loterplead- 
<ir* denned. 


Definition. An interpleader is a proceeding by 
which a person from whom two or more persons claim, 
adversely to one another, the same property, wherein 
he himself claims no interest other than for charges 
or costs, and is ready to deliver the property to Uie 
rightful owner, may compel such claimants to inter¬ 
plead (i. c., to contest the matter among themselves) 
and may obtain indemnity for himself. * 

Although interpleader formerly existed at law^ it 
had a very narrow scope, applying only in the case of 
joint-bailments. The jnrisdietioo of equity, on the 
other hand, in interpleader actions, was lAuefi more 
extended and varied. 


'* CL S. 88 of tbo Cir]|^| Procedun God« (Aot V of IMS.) 
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No i&torplERdor. (1) An agent cannot compel his 
principal to interplead against a stranger. * 

(2) A tenant cannot have interpleader against his 
landlord, except as against third persons who derive 
their title from the landlord. * 

(3) Formerly a sheriff, who had taken property in 
execution, could not claim interpleader against persons 
who put^ forward conflicting claims to the property 
seized ; but now an interpleader action is allowed to a 
sheriff. 

Now, by O. 57, R. 2, of the Judicature Act, it is 
provided that the plaintiff in an interpleader action 
must satisfy the court ^ that— 

(1) Uis interest is th^^^of a mere stakeholder; 

(2) There is no collt Hon between him and any of 
the defendants; and ^ 

(3) He is willing to place the property in the cus¬ 
tody of the court. 

* CL O. 36, B. 6 of the Ciril Procedure Code Aot (V of 1908). 

t Cf. 0« 36, B. 1 and S of the Civil Procedure Code (V of 1908). 
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THE ORIGINALLY EXCLUSIVE 
JURISUiCTION. 

CHAPTlER XV. 

OEiaiN AND HISTORY OF TRUSTS. 

Origin of trusts. By the ancient cotntnon* law, all 
that was necessary to convey lauds to a person was by 
feoffment, acornpanied by livery of seisin (delivery of 
possession n.s of freehold). 

But a conveyance of lands to pligious or charitable 
Ileuses or corporations, was dia/^jt^ful to^ the barons, 
who v^iiere the landlords; beca,^^* as a charitable house 
or corporation never dicaDthe landlord lost the 
cusloinnry fees which he received from the heir of a 
deceased tenant. Tb^efore the barons, who were 
then all-pow^crful in the legislature, passed the 
Statute of Mortmain (in mortxi^ manu^inUi dead- 
hands) by whicn a conveyance of lands a religious 
or charitable house was declared illegal. 

In conse^ieuce of this* statute, the bishops, when 
they wanted to have a conveyance of lands to a 
religious house, resorted tsf the contrivance of taking 
the colaveyanc^n the name of a third person to the 
iiee of the religious house (that is to say, the benefit 
of the conveyance was to go to tiie (loose)*. ^ 

Is such o^leese, the oommoii lew 
ostensible tmisferee >-o&ly ' as the owneriJiil' os 
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lie 90tM oee tlie property conveyed td bim ia 
any tnacmer }i«|g^bed. and if he w chose, to the 
detriment of the purpose for which' tho land^ were 
conveyed to him; the lionse, for wtiose benefit the 
lands were transferred, bs& absolutely no remedy 
at law. 

But it was conceived that the transferee lay under 
a moral obligation to use the lands in a manner 
benefichil to the religious house; and the Chancellor, 
who was fast rising into importance as a regular court 
of extensive jurisdiction, began to recognize such 
obligation. The Chancellor was usually an eminent 
Churchman, and begijn to enfoioe this confidence on 
behalf of the religiouAor charitable house, by injuno-r 
tions and penalties, hr t ^ 

Fiom the time wheti^”\he cor^fidence began to be 
enforced by tho Chance V, the religious house came 
to have an interest id th/^nd#; for it had a right 
to compel tho .legal own^fl, through the Chancellor, to 
pay O^r it the renf^ and profi^ thereof. This 
interest^wmi called an equ^abU estaUf (recognized by 
the equity courts) as op^sed to the legal estate 
of the transferee (recognii? ^ by the Siramoh law 


It csanie to 
be regarded 
as a morel 
obligati (m, 

and 

recognized 
by the 
Chancellor, 


A nse was 
an equitable 
estate. 


courts.} 


^epc 


Thus, though uses originate”^*with the religious and 
charitable hCRfids, still owin^^ to ih%r manifest ad- 
^ai}f^i||$s, they b^an to exten to other transfers as 

a V^^eansof a use,,' could enjoy the 

while Mvedlng obligations, 
equitable owner, whf ^ tale in we protection 


Uses and 
abuses of 
this • 
equitable 
estate. 
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EtEiiKini^ or XQuitr. 


Statute 
of otee wee 
desigued to 
destroy this 
equitable 
estate. 

It made the 
equitable 
owner the 
legal owner 
as wtiU. 


6f the Chtmeellor agfttnst a possible breach of 
tbo legal ownei^ was not liable to midte the enstotnfiy 
presents to the landlord; he could sotnetimes defeat 
his creditors, as the legal title to the lands being vested 
in a third person, the lands could not be Seized in 
execution; and the equitable owner could safely 
commit treason bemuse the lands could not be forleited 
to the Crown. Thus in ibo troubled times of the Wars 
of the Boses, most of the barons transferred their 
estates to third persons to the use of themselves, to 
prevent their forfeiture by the opposite parly in case 
the latter proved victorious. As Bacon tersel}^ puts 
it, “ Uses arose from fear in times of force** (i, e., to 
defeat the Crown’s right of /^rfeiture) “ and from 
fraud in times of peace*' (i. e., /^^^defeat creditors). 

Thus the abuses of the ap^'cm of uses became so 
numerous that the legisla^i^ bad to interfere, and 
with the object pf abo1i8|||!»j1g this system of double 
ownership, passed the "Statife^e of Uses ”, This statute 
provided that the le^al oY^ersfaip shall be joined to 
the equitable oWnershtp; yh«at is to say» the estate of 
the legal owner would ^'annihilated, and the equi* 
table o^er would be ideted the legal owner. It 
was conceived, that by^ ^'s method, double ownership 
being annihilated, tbeU ^uitable owner would himself 
be liable for the legal ^^^cidenta, tndndmg forfeiture, 
payment of debts, and tj^digatioDS to the laodlordi 

A conveyed laiidl to ^ to the nee of C. "*'41hMnie 
legal, wener as ae the ef ^Hadeewner, endBMseWertif'^ 

whStaoever. 



‘CNIItHII ADD Hisronv TOCBTS. 


1« 


■w; 


jUlll ^ opinion in fAvour of njes was so The Statoti 

atro^ tliat^ibe affect of the statute directly the fgilurab 
tevenie of its purpose. For, by a series of legal fictions, where 
oonrie began to defeat its provisions. Thus the statute 
was held inapplicable to the following oasesapply 

(a) The statute applied only when '*one person stood (a) in His 

9619^ to the use of another.” Now; as seiain was, in Fo^ehold or 
the technical language of the English Property Law» copyhold ^ 
applicable only to freelAld estates (because a seisin 
means possession as of\^ehold), the statute was 
construed as being inappliq^^e to leasehold and copy¬ 
hold estates. 

llluatra^. 

\ 

A conveys lands to B for 99 year! 
does not apply, and B cootinuen 
the equitable owner. 

(b) Even as legards freehold estates, the statute Whors 

^ ^ an active 

was interpreted to mean that th^legal 


the use of 0, The elatut^* 
[be tlie legal owner, and C 


a mere conduit-pipe through 
passed to the equitable owner. T 
was held to be limited to the c 
passive «duty was reposed in ttie le 
where an active duty was so reposed 

Jlimtfations, 

(a) A conveys lands to B, w'lth a direc' 
aUssf O to receive the rents and ]^rofits. T: 
and C becomes the legal owner. • 

lands to B, with a direcli 
l^ts sad pey them over to 0^ pf 
JialBseTW the saie-prooeedb t 


owner became duty was 
the legal estate 
‘ re the statute owner, 
where a mere 
wner, bift not 
him* 



in iliat he should 
statute applies, 

that B should 
B should seU 
The statute 


W B aoKitiniMs to be the legal Ollier. and 0 the 
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(c) where * (c) Also, as regards freehold estates, the 

use^^u^nTa* ^PP^y where there was a “use upon a — 

use. the reason being, that when once a use is executed 

the statute exhausts itself, and is poN^erlcss to carry 
the use any further 

Jllmiratim. 


< 


# 

The naee, 
which 

Burvhod the 
etotutc of 
uaes, were 
called trusts. 


TriHt 

detmed. 


TfUStlB , 
claBbitied. 


A ponveye lauds to B to the use of C to the use of D. B’s 
(legal) (state is abolislu il by the statute, and (J becomes the 
legal owner to the use of 1) (J’s estate cannot he annihilated 
by the statute. $ * 

Now in the throe clasa^ of cases specified above, 
the statute is powerle^ and theieforu the equitable 
estate ‘<urvived iii spf of the statute. fSuch uses 
canoe to be known as ^'jsts, as distinguished from the 
older uses annihilated*'ly the Statute of Uses 

Historically, thercf<*'*e, a tiiisb is an equitable owner¬ 
ship of property, una" ended with the legal ouneiship, 
which the Statute o/'!jses failed to annihilate. 

Or, as definedr/ s. 3 of the Indian Tiusts Act, “a 
trust is an obiiion annexed to the ownership of 
propel ty, and ai out of a confidence reposed in and 
accepted by thi*®*\vner, or declared and accepted by 
him for the bS'^^efit of another, or of another and the 
owner”. ^ 

Division offVnsts. 

- 

E3cpiess.S, 

I 


TprSTS. 

1 


Private, 


If Public. Besulting. 


^ I 

Implied, 

I 


CODSt^tiNw 


'I 

Non-rei 



CHAPTER XVI. 

EXPRESS PRIVATE TRUSTS. 


Dofinitioxu An express piivate trust is a tiust ex- Kxprew 

« « I 11 r private 

liressed by the author thereof. trust defined. 

Such trusts may be considered from five different 
standpoints:— 

I. Executed aft executory. 

II. Voluntary, a^ for value. 

III. Fraudulent, -fide, 

IV. In favour of c?^itors. 

V. Equitable a9sigl\ents. 

I. Executed and exec iroRv tri sts. 

A trust is said to be execR^eclwheri no act is neces- Executed 
sary to be done to constitute it\%he trust being finally 
declared by the deed creatingv\b. It is said to be trunte dia- 
executory when there is a mere ^^reciion to convey 
upon a trust, by the use of general’gfttferessions Thus 
A trust expressed in marriage-artic\ Jis an executory 
trust, for by marriage-articles the pjJ jfces merely agree 
to create certain trusts by a future mi riage-settlement. 

Gonstruction. In the case of cxeci^d trusts, equity [n cKKuted 
^Uo^8 til© law m the construction o lechnical words 

coimti action 
apply. 


lllmtraiion. 

an estate tc B in trust fur C fur 1ft with ternainder 
lieare of the body. Here, accuiftig to the (legal^ 
in Caw, 0 has an equitable estate 


m 
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But 

executory 
truRtH nro 
coirntrued 
according to 
intention ; 
in default, 
according to 
the taw. 


In marriage- 
articles, tliO 
ntention to 
provide for 
the isHuo is 
presunjed. 


lu wills 
there is no 
such 

presumed 

intention. 


But in the case of executory trusts, equity may or 
may not follow the law, according to different eircums- 
tancea. Thus, if the true intention of the grantor may 
be clearly gathered, or may be implied from the nature 
of the transaction, equity will construe in accordance 
with such intention, express or presumed; but in the 
absence of any such contrary intention, equity will 
construe, the instrument in accordance with its strict 
legal import. These rules jwe illustrated in the cases 
of marringe-articlea and wilj|—the only cases in which 
there are executory trnstj^ ^ 

(a.). Marriage-articlfn t In such an instrument the 
presumed intention is/ oprovide for the issue of the 
intended marriage, ai(.; the instrument will be cons¬ 
trued accordingly. 


^liiRlraiion. 

A, in cousiderntlou /ghia intended marriage with B, by his 

marriago-articleR, Rcttle an estate on trustees, in trust 

for himself for life,/ remainder to B for life, with remainder 

ier£' ' 

to A’s heirs of the ( y by such marriage. Here, according to 
the UuU in Cane, A might have taken an estate tail, 

and might have hib-cd the entail, thereby defeating the pre¬ 
sumed intention ok providing for the issue of the marriage, 
't’horefore A takes / | (equitable) estate for life only, and then B 
also takes an cstatijLiV life, and thereafter A's eldfEistson^takes 

an estate tail [YVctl^t v Trevor P, Will. 622]. 

It ‘ ' i'" ■ 

(h) WiUa, Ilf-Aulls there is no such 
lion, and thery^re the intentton of th^ 
can be gathew^ifi, is the key to its 
wise it is couArued in accordance with ths • 
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lllmtmtionB. 

' (a). Strict comiruHlok. A, by his will, gave a Hum of money 
to trnstees for tbe purchase of lands, and directed the lands to be 
settled to the only use of the daughter and her children. Heidi 
by Lord Cowper, that the word ‘children* being e(piivalent 
to the technical phrase ‘heirs of the body’, the daughter took an 
estate tail according to the Rule in Shelly's Case \^Siocela 2 >i>lc v* 
Bimhni 2 Vern. 536]. 

(6). Expressed intention, A conveyed a sum of money to 
trustees t(f be laid out in the p^clmse of lands, to be settled on H 
for life, arnl the remainder on heirs of the body, ]l not having 


the power to bar entail. If el 
and his children took an estate 
471]. 

II. Voluntary ax? 


took an estate for life only, 
Papillon V. Voire 2 I*. Will. 

rOtt valup:. 


A volantary trust is one in yJiich i.s there no valu- What is a 

. . 1 . . voluntary 

able consideration, which is ei*%er money, or what is trust. 

reducible to a money-value, or i^%rriage. 

Now, with respect to voluntary* imsts, the following 
rules are applicable; — 

(a) A promise without considera'^lp is not binding Promise 

{ex nudo pacto non oritur actio), therefore a pro- cy,^ahloratioi 
mise to create a trust is not binding jpn the promisor not binding, 
or his assignee. 

illustraliuH. 

A prmnised to convey certain properties ir,^l'n8t for his daugh¬ 
ter. He omitted to do so, and his will,||onvoyed the same 
properties to his wife. Held, the promiHO Ifis not binding, as 
it was not based on valuable consideration. 

(b) But .a voluntary conveyance, ifttrfect, is bind- Voluntary 

ing. But, on the other band, if it is inArfect, it is in conyey«nc® 

■ ■ . IS binding 

effect a ^ere promise to convey, and as a {vomise witlv- if perfect, 
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out consideration is not binding, a voluntary trust, if 
imperfect, would be ineffectual. So that a conveyance 
for value is binding, whether it is perfect or not, but 
but not if it a voluntary conveyance is not binding, if imperfect, 
po feet, perfect it is binding, and therefore a trust may be* 
created without any consideration (provided it is per¬ 
fect or complete). 


When it ie 
eaid to bo 
perfect 


Where leRul 
formalities 
have been 
omitted, it 
is imperfect. 


Where donor 
declares 
himself 
trustee, it is 
jwrfoct. 




€ 


What is a perfect conveyance :• 


A. Whe7'e the donor both the legal(as well a» 
the equitable owne'n ^:— 

(1) If there are som^ojrmalities prescribed by any 
law for the conveyan^. * and those formalities have 
not been fulfilled, the cfiveyance is imperfect. 


^imiration, 

A, who has certain in a company, transfers them to B in 

trust forO. The law ides that for the transfer of shares ii> 
that compan}', ther/^^it be an endorsement, and notice must 
be given to the cm/of such transfer within a week from 
the date thereof, n) btice is given to the company as required 
by law. The conve\® jco is imperfect. , . 

^ declares himself to be the trustee 
another, the trust is perfect, and ao 


(2) If the owi 
of the property 
such binding, ev| 


A promises to 
daughter, and hi 
self to hold in tri 




if there be no consideration. 

■ . 

Jllustration, 

ffvey his property to trustees in truiit f<nr hts 
meantime and antil such oonveyilbqe 
for his daughter. The triiei re £ro)p 


the date of suen agreement v. WtUher 28 PelaVk dfB}* 
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B, Where the donor is merely the equitable 


owner :— 


^ (3) If the donor directs trustees to hold the pro- v 

perty in trust for another, the trust is complete. 

h 



* Tbs Statutes 13 Slie. c. 6 and 27 Ells* o. 4 li9(k bjen snperseded 
tqr s. 53 of the llwisfer of Property Act, so far %i India ia con¬ 
cerned. ^ 
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VI ere 

ndebtcdncsa 
i-aisOs no 
presumption 
•>f fraud, but 
may be 
evidence of 
r'raudulout 
intention. 


Subsequent 
^editors also 
may impeach 
Fraudulent 
suttlemont. 


When for 
value : 


Express 
intention to 
defraud 
must be 
proved. 

Conveyances 
>0 defeat 
purohaaers. 


lent voluntary conveyances void, if creditors are in 
any way prejudiced thereby. Now, what amount of 
indebtedness on the part of the settlor will raise this 
presumption of fraud ? The mere fact that at the time 
of making the settlement the settlor was indebted will 
not of itself be sufficient to impeach the settlement, 
even if it is voluntary, for it rarely happens that a 
man is not indebted to some extent. On the other 
hand it is not necessary to sh#w that the settlor was in 
hopelessly bankrupt circumspinces. The true test is 
—whether he was at that/ ,ne so largely indebted as 
to be already embarrai ♦d or must have become 
immediately embarrass^o^*’ consequence of the settle¬ 
ment. 

Moreover, not only rd^-y the existing creditors im¬ 
peach the settlemcnti) but also those who have 
become creditors su/ffequently to the date of the 
settlement, if they cjg^'show that the money advanced 
by them has beei^^plied or should have been applied 
towards the payjj|.gfofF of the existing creditors, in 
which cases theyiQt^iud in the shoes of the latter. 

B. Oonveyai}^ for value. It will be noticed that 
bond fide transfJ '.es for good consideration without 
notice of the fral^. are protected, so that if a convey¬ 
ance is for valuJi* it satisfies one of the conditions of 
exemption. InCich a cai^ an express intention to 
defraud must bjproved. 

{2) 27 Eliz c. 4. 

This Act .w^designed to protect purchasers, as the 
former one wfl calculated to protect creditors. 
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I& provides that every conveyance of or charge on 
lands with the intent to defraud subsequent purchasers 
of the same lands would be void as against such pur¬ 
chasers. 


partioe. 


The Statute does not declare, however, that such a Such 
conveyance is absolutely void, but that it is void as 
against the subsequent purchaser, and only so far as it between the 
is necessary to give full effect to such purchaser’s 
rights. * Therefore it is ''^id as against the grantor. 

The following conveyi^^ies are void under the 
Statute :— 


(1) Conveyance for value,'ll\t made with a fraudu¬ 
lent intent, and j] 


(2) Voluntary conveyance, tl^ugh inado without any A voluntary 

conveyance 
was voidable 
at the 

, ; r.l'iDK n en 

H 


fraudulent'irUent. 


The reason was stated to ITA that a subsequent of 

transfer of the same property value sufficiently ^ Hulmequent 

piiPcnABBr^ 

•evinces the fraudulent intention former transfer, even in the 

This rule applied only when the ^ J9sequent trans- 
feree claimed though the same voli^ yary settlor, and 
not from his devisee, nor from a'^lcond voluntary 
transferee, because in these latter ca^As the purchaser 
claimed through an (intermediate) vo, Inteer. 

This rule, harshly as it operated regards persons Now 
taking by gift,' has been rhodified bii Ibhe Voluntary jnodified'by 
Conveyances Act^ 1893, which providMthat no voluii- Voluntary 
tery conveyance, if it is bond fide anj^without any Conveyances 

fraudulent intent, would be set asidelj^ reason of a 
subsequent transfer for value. 
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*Purcli!i8er’ 
includes 
inortgagoo 
and lessee. 

What is 
valuable 
considera¬ 
tion. 


Marriage is 
a valuable 
considera¬ 
tion, if there 
are ante¬ 
nuptial 
marriage- 
articles. 




The Act applied only in the case of lands, so th&t 
a transfer of chattels personal was not withm the 
Statute; neither was a transfer of a leasehold within 
the Statute, if it was subject to rent or other onerous 
covenants, and the volunteer undertook to pay the 
rent and observe the covenants. These were, there¬ 
fore, not voidable by a subsequent transfer. 

^Purchaser *—A mortgagee, as well as a lessee would 
bo deemed purchasers witlpn the meaning of the 
Statute, but a judgment-ciyfttor would not. 

Valuable consideratioA ' Considerations are either 

(1) good or meritorious-^^ g., considerations of blood, 
natural affection or otf ^nerosity and moral duty ; or 

(2) t'ctluahle, e. g., monq \ marriage, or money’s worth. 

Marriage as a vaV|able consideration. Before 
the Statute of Frau^ ante-nuptial marriage articles- 
might have been oraj^^and if the marriage was solem¬ 
nized afterwards. / ^ made the wife a “purchaser” 
within the meaf^ of the statute. The Statute of 
Frauds has not r ered this principle, but has, as we 
have seen at pai^ 109, provided that the marriage- 
articles must be jT writing. So that, in order to make 
a marriage-setbf nent valid as against a subsequent 
purchaser, two t£ngs are necessary— 

marr^Ve-articles must be in writing, or if 
it nJkt be set out in tbe mdriiage-settle- 
inent; and Jw . . 

(2) The msCnage must be a real oonsideraHeli bo 
the part of tne wife. 


(1) The 
it is oral, 
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Jllmtration. 

A wept through a valid oeremony of marriage with B, a 
woman who had previously lived in concubinago with A for a 
period of years. A settled considerable property on B prior to 
the marriage and in consideration thereof. Held, that the _ — 
marriage being wholly illusory as a consideration, and the 
'ifQiQan being aware of that, the settlement was void against a 
subseciucnt purchaser. 

A marriage-sobblemerit entered into after mnrriatre 

• m ^ marriage* 

without any ante-nuptial marriage-articles would be settlement 
a mere voluntary conve>lbce, because the marriage, ailte.niiptiat 
being past consideration, iJ. Ao consideration, marriage- 

But a very slight consid^^ion was held sufficient 
to sustain such a volnntar}! Nettlernenfe. Now, how¬ 
ever, as we have seen above,nil such voluntary con¬ 
veyances are protected by the Y^oluntary Conveyances 
Act, 1893. a 

(3) Bills of Sale Acta n/y878 and 1882. 

Bills of sale are instruments bV^Which mortgages of 
goods are effected. 

These Acts provide that bills of le, in order to be Bills of sale, 
valid against creditors, most be r|l8tered. JE5ut if against 
they are not registered, they be considered creditors, 

fraudulent, and would be available '||r the benefit of registered, 
the general bo^y of creditors on tl|| gran tor’s insol¬ 
vency, to the prejudice of the mortga;||e8. 

(4^) Bankruptcy Act, 18||. 

The ibnowing convej^ces are desired fraudulent What 
* * t conveyances 

bgr Statutes— m must be 


Volentajry post-nuptial settlemenll are void as ^ 

the.trastee in bankruptcy* (a) inmade within against^the 
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4niBtee in 
4)ankruptcy. 


A tiMHt in 
favour of 
^creditors is 
revocal>te, 


2 years of the bankruptcy; (b) if made within 10 years 
(but not within 2 years) of the bankruptcy, unless the 
trustees under the settlement can prove that the 
settlement was not, in fact, fraudulent, and that it was 
a bond fide one. 


(2) A post-nuptial settlement on the wife and 
children of property which the husband had acquired 
in right of his wife is valid eveyn on his bankruptcy. 

(3) Even ante-nuptial s^tlements of property yet 
to be acquired are void afty^he husband’s bankruptcy, 
unless such property h^* ^ecn actually acquired and 

,cy. 


settled before the bankr 
(4) A trust in fav 


r 


of a creditor, if made with 


the object of giving g.eference to that creditor, is 
void as against the A’ustee in bankruptcy, if the 
debtor at that time,A though not actually bankrupt^ 
is unable promptly tj^)ay off his other debts on their 

tailing due, or witly **threo months of the bankruptcy. 

ffoff 

IV. TrU# JfN FAVOUR OF CREDITORS. 

lei^f 

Although voluL|jiry conveyances are void as against 
creditors and p|tchasers, still they are valid and irre¬ 
vocable as betw^m the parties thereto ; so that a 
simple declaratlt'i of trust in favour of a third person 
cannot be revokj 

But when a |,^ust has been declared in favour of a 
creditor, that Amounts in general to a direoti^ 
trustees as tc^flie mode in which they are 
the trust-pro^rty. Under such a deed, the"|lj 
alone is the Sstui que truat, and may vary or 
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the trust at his will and pleasure. **lt is, in fact, as if 
the debtor has delivered money to an agent to pay 
his creditors, and (before any payment) had recalled 
the money”. 

Nevertheless a trust in favour of creditors in irre¬ 
vocable in the following cases;— 


(1) If the creditor executes the deed of settlement 
as a party to it, he becomes the cesttU quo trmt in¬ 
stead of the settlor, and ne deed becomes irrevocable. 

(2) If the purport oflfce deed is communicated to 
the creditor, and he sho^ ,^is acquiescence in it by 
some conduct, e. g., by fon®^ring to sue, or standing 
by till he has lost some remei^ \the deed is irrevocable. 

But mere silence on the ' ])art of the creditor will 
not have this effect. 

V. EqUITAHLE Af^^SNMEXTS. 

By the old common law', “ no^\ssibilily, right, title 
on thing in action** (or chose in i. e., a debt or 

moveable property not in the posi^Hvion of the claim¬ 
ant) “could be granted or assigned t'» Strangers.” But 
in equity all choscs in action and evif / mere expectan¬ 
cies and naked possibilities, provi* id they were for 
valuable consideration, were assignab'^H Thus, the ex¬ 
pectancy of an heir-at-law to the esta; | of his ancestor, 
or the legacy which a persop may oti jin under a will 
executed by a person who is yet livinn jbr property t.o 
be acquired afterwards etc. were and a^transferable. 

J^gnment distinguished fron^ maMate. An as- 
0 tgdment must be distinguished from a mandate, 


unIcsB the 
creditor is a 
party to tho 
deed, 

or he ehows 
his 

acqiiioecGncQ 
therein by 
conduct. 


AHsignment 
of choscs 
in action 
formerly not 
allowed at 
law, 

but were 
allowed in 
equity. 


AsHigiitnciit 

distioguishod' 



1^8 


ELEMENTS OF EQUITY. 


■from 
inftodate : 
the Utter is 
revocable, 
while the 
former is 
■not. 

An 

uHsignment, 
to be valid, 
inuMt be fur 
value, and 
notice must 
bo given to 
the debtor, 
otherwiHo he 
'^)Vould not be 
bound. 


Hide in 
Dearie v'. 
Jiall. 

Notice need 
not be 
foritial, and 
in general, 
need nut bo 
in writin;^. 

i 


When no 
iu)th;e is 
ttecofesaiy. 


> 


flvUicb is a direction from a principal or creditor to 
Ms agent or debtor, but not communicated to the 
party in whose favour ihe mandate is given. A man¬ 
date is revocable, whereas an assignment is not. 


Essential of a valid asBignment. * 

(1) It must be for valuable consideration, and 

(2; JNobice must be given of the assignment to the 
debtor. If no such notice is^iven, the transaction is 
not invalid us between thej^signor and the assignee ; 
but the debtor would bound, and if he pays 

off the debt to the 

assignment, he would n/ be liable to the assignee. 

Notice thus perfectsf ae title of the assignee and 
gives him a right in J m i. e., it vests the property 
in him. This doctrin/of equity is known as the rule 
in Dearie v. UalL 


)d 


Form and mod^i* notice. Except in the case of 
policies of life-a^^Nincc, notice need not be formal. 
When the assigrlir.int operates under the Judicature 
Act, 1873, thethotice must be in writing, though 
otherwise it m^n be informal ; but in other cases it 

iting even. 

Notice need !• »t be given 

(1) When thf*^issignment is of shares in registered 
companies, 

(2) When property consists of chattels resJ, aj^d 
B. 130 of the Transfer of Property Act. 
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(3) When the chose io action is in court. Here, if 
^ no notice is given to the officer of the court, the 
assignee must obtain a stop order on the fund. 


neo 

l>ject 


ft 


The assignee Is bound by the equities * :'~rho 

- , . . , , . 1 , , takes subject 

assignee of a chose in action takes subject to all the to all equities 

equitable defences available against the assignor. 

Thus he cannot have a better title than what his matter, 

assignor had. 

(a) A brother, on the inarr^ge o£ his sister, lot her havo a 

Kuiu of money privately, in oril*\that her fortune might appear 
as large as was insisted on by bridegroom. The sister gave 
a bond to the brother to repayN| n. The bond is void ,being 
opposed to public policy [see HI. ' P- 55]. Now the brother 
assigned the bond to one of his cred jors. Tlie creditor is affected 
by the illegality of the bond. \ 

(b) Certain legatees, who were ali ,\the heirs of the deceased 

in case of his intestacy, sued the ext»‘^tor for a declaration that 
the alleged will was not genuine. ,V*ndiijg the action, they 
assigned their interest in the estate, as legatees or as 

hqirs. The action was dismissed, wit^^ckbsts payable by the 
plaintiffs to the defendant executor, si- ^ A costs to be sot olf 
against the legacies. The aaaignee took l legacies taibjcct to 
such set-off* 

EcCiCeptions. —(a) Negotiable instsh'menis. A bond except 

yidc assignee of a negotiable insfcrun ibis nob 

diced by defects in the title of the ignor, unless he debentures 

I payable to 


lias notice of such defects. 


■I 


hearer. 


(b) Debentures payable to bearer, ypebenlures pay- 
ajblfii to bearer will bind the company'■Kuing them in 


*C£. s. 132 of the Transfer of rropcrlj^cfc. 
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th© hand of an assignee for value, irrespective of any 
equities subsisting between the company and the 
previous holder. 


IllegAl 

aBsignnicnt!< 


Only ill the 
case of real 
estates 
writing is 
necessary. 


No technical 

words 

necessary. 


f 


ilssigrnments which are illegal. (1) Salaries or 
pensions of public officers, payable to them for the 
purpose of keeping up the dignity of their offices and 
to secure a due performance of their duties, are not 
assignable, as being opj)osed to public policy. * 

(2) Assignments tainted ^with maintenance and 
champerty [see page 57]. 

(8) Assignment of a m||P^nakcd right to litigate, f 

(4) Purchase by a solic|p t pendente Hie of the sub¬ 
ject-matter of the suit. 

(5) Assignments by ^capacitated persons. 

Mode of fMiEATiNG irusts. 

(1) Instrument, the Statute of Frauds, a trust 
of real estates must/pin writing, signed by the party 
creating the trnst^V by his will. But as the Statute 
docs not apply t(j|^^^,.'sonal estates, a trust of personal 

e either by writing or by parol. 


estates may be 

(2) Ti^orf^s. 
sary; a languag 
trust may be cl 
Lord Langdale 
given abs' lutcl 


' % ■ 

particular form of words is neces- 
rom which the intention to create a 

A) 

ly inferred would be enough. As 
as observed—“Where property ia 
o one person, and be is recommended 
or entreated to f ^pose of the property in favour 
another, the »%mmendation or entreaty or ivisii 
will be held ty ^eate a trust, if there are “ th^ three 


* Cr. F. ti, (f) atx^(g) of Ibe Transfer of Property Act. i Ibid, (e). 
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-certainties'* i. e., (a) the words are imperative or 
certain, (b) the subject-matter of the trust is certain, 
and (c) th« object or persons intended to be the 
beneficiaries are certain. 

" The three certainties.” 


The three 
certain- 
tree :— 


(1) The words muM be certain , and not attended Words must 

. he oortain. 

with other words depriving them of their efifect. 

Ulraiiom. 

(a) Mnmorie Hank v. 4 All. .500(P.C.). It, by his will, 

gave all his properties to hiP\ifo, “ feeling conlidcnt that she, 
will act justly to the cliildron i^gg^vidiug the property ii‘hcn not 
required by her'. JUld^ tlie Vda were in the nature of an 
appeal to the conseicnoc of the .'o, and did not create a trust 
in favour of the children. 

(/j) The phrases ‘‘will or desire'' “will and request”, ‘‘have 
fullest confidence^’, “heartily beseet H,” “well know”, “«)f course 
he will give,” in the absence of *^i^)er words of a contrary 
significance, were held to cieatc a inH y 

(c) A testator left all bis properties y^^isolutely” to bis wife, 

^in full confidence that she would do ''^j^yover is right with It 
ainoug the children.” Ko trust is create"^ 

(2) The subject matter of the rec^'Xmendatiim must (2J The 
he certain^ otherwise there can be i/ \ trust. 

IVmtratiom. 

(а) A loaves his property to his wife, wi i a recoi imendation 

that she shall distribute among his childrer^- hat shall be left at 
her deaths or what mhe shall die possessed r. No trust is created, 
because the pro,perty which she might At her death is 

unoertaiii. 

(б) Curtis V. Rippon 5 Mod. 434. The toSyr, after appoint- 
hU wife guardian of his chihlret^. gavl^l his properties 

11 


sribject- 
matter must 
be certain. 
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to her, “truBting that ahe would, in fear of (jod and in love ) 
the children committed to her care, make such use of it i 
ahould be for her own and their good, always remembering tl 
Church and the poor.’' Held, the wife was absolutely entitled. 

(c) Buygive v. Yates 9 Mod. 122. A testator devised re< 
property to his wife, and declared he did not doubt but his wii 
would be Jcvid to his children." Held, the claim was void fi 
xiiicartninty in the subject-matter. 


(3) The 
objects must 
be Certain. tain. 


(8) The object i. the henejiciavies, must he cer 


Precatory 
trusts : 


what they 
mean. 


If no trust 


Sale V. Moore 1 Sim. 534. testator bequeathed the residu 
of his property to his wife, « doubting that “she would con 
sidor his near relations, // be would have done if he hen 
survived her,” Held, th©'<Jf»jectN were uncertain, as it was no 
clear whether he meant j^lations at his own death, or at hi 
wife's deatli. j 

Precator y Trusts/ ,-, Mere recommendatory word! 
wiirSot be coostru^creating a trust, in the absenci 
of evidence showy?' ,in imperative wish. 

A precatory tf ot arises where in substance a trust 
appears to be in raided, titough the words used are nol 
imperative worL, but words of entreaty, on the 
principle, that ajj^ entreaty emanating from a persot 
in power, is 8omL,imes a gentle form of command. 

But in a precti ory trust the intention to create a 
trust must app^p. The tendency of judicial decisioni 
is to limit the ^npe of precatory trusts. 

Results of ^ create a trust 

(1) Where tcust appears to have been intended^ 
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the donee will be beneficially entitled to the property. Is intended, 
It would take effect as an ordinary gift. absolutely, 

(2) Where a trust was intended, but fails, the donor If a trust 

himself or his legal representative would be the cestui intended 

que ti'ust, such trusts being known as “ Resulting 

Trusts” [Ch. XVIII]. tho 

donor. 

Powers in the nature or Trusts. 


Th(? language used^iay confer on the.donee not a 
trust, but a 'power to ^spose of the property as he A mere 
thinks fit. This is a roeiv^ jH)wer, which is unenforce- unraforce- 
ible. So that if the donee' does not care to exercise 
«he power, the court will not execute it. But a 
)ower may be coupled with an imperative recommen- 
iation in favour of certain spe^.ified persons or objects; 
t is then called a 'power hi th natar'e of a trust If but a powor 
i power in the nature of a ist is not executed by 

he donee of the power, the ^ ^urt will execute it, would be 
lividing the property equally ani^'Sg all the members 
of the class among whom the pow^^ was to have been 
exercised, on the principle “ Equ*. 'iby is equity”— 
athough the donee of the power, if he had sd chosen, 
might have unequally distributed it ^ven to the total 
exclusion of one or more of such per^^-qs. 

Jllmtratiov. * 

Burrow v. Fhilcox 5 My. ivpd Cr. 72, 1 Tho testator, after , 

givtag Iife>e8ta(e8 in certaio property t( tiis two sons, with 
remainder to their issue, declared that slu^W there be no issue 
of mther, the survivor ainoDg the eons shapd have the power 
to distribute it among the testator’s oephem^either all or any 
or as many as the aorviving son slialt think'yM'oper* Ueldy a 



Formerly a 
purclirtMor 
from a 

trustoc* for 
hule WH8 
1)011 rul to soo 
to tJio 

upplicatioii 
of* tJie 
purcljRSO- 

ihoncy. 
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trust was crcatc»l^iifi favour of the nephews, subject to a puweii^ 
of eeleotio'n by VKe surviving son. 

Whether purchaser is liable to see to the 

.API'LICATION OF THE PUR<HIASE-MOXEY. 

As the cebtiii qxie trust was particularly favoured in 
equity, the old rule was that a purchaser from a 
trustee for sale was bound to see that the purchase- 
money was paid over to the a'sfui qiie trust, unless 
indeed, it was declared in A he trust-deed I'nab the 
trustee's receipt ahme will bp a valid discharge. 


Rule 

gradually 

relaxed. 


The rule operated very harshly on purchasers, and 

it came to be gradually modified by statutes.. 

,1) 

(1) A purchaser of i crsonal estate was not bound 
to see that the purch \c-money was applied in the 
discharge ot debts. 

/b* 

(2) A purchaser a* real estate, from a trustee for sale 
for the payment p debts and legacies generally, was 


also exonerated. 




(3) But where/ ^he trust was for the payment o] 
specified debts, of legacies only, the purchaser was 
not exonerated. 

This latter rj has also been modified by Lore 
Bt, Leonards’ Let (22 und 23 Vic. c. 35), whief 
provides that fide payment by the purchaser t( 
the trustee efjOually discharges the purchaser, in the 
absence of thing to the contrary expressed in tb€ 
instrument (V^ating the trust. 
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ance for any money paid to the trustee. 

The Trustee Act, 1893, the Coriveyaning Act, 18S1 
and the Settled Land Act, 1882, made provisions to 
the same effect. 

The result of these statutes is that a purchaser in Now .i 
every case is protectedaf he pay.s to the trustee and 
obtains a receipt froinlhim, provided he does not i**^}"**: 

j ilio pno« to 

knowingly participate in fraud of the trustee’s. the tmutt;*?, 

Tfjc above law as to purchase from trustees applies olitiiiuinK 

also to executors, but not to administrators, althouLdi 

* him, IS HiiU*. 

executors and adrninisUator.s are in all other respects 
on an ccjual footing. 

Formerly in the case of a ]>iire]ia.s« from a trustee, 
the provi.sious in seclion.s 55 and 50 of the Con¬ 
veyancing Ac.t, which provide.s that t he usual receipt- TIhj asaal 
clause in the body of the deed,' or the usual endorse- 
rnenb of such receipt on the back of the deed, wiuild thi^ deed 
be sufficient evidence of payment, d>d not apply. Ibit 
now it is provided by section 17 of the Ti’fist^e Act 
that sections 55 and 56 of the Conveyancing Act 
would be applicable in the ease of a purchase from a 
trustee. 



CHAPTER XVII. 

PUBLIC OB CHARITABLE TRUSTS. 


Cihari tabic 
trust defined. 


Illustrations. 


Definition. A public or charitable trust is a gift 
for the benefit of the general public, or of an indeter¬ 
minate section of the public. 

Thus, by the Mortmain and Charitable Uses Act 
1888, every disposition of pflbperty having for its 
object the relief of the poor, or the promotion of edu¬ 
cation, or the advancement of Christianity, and so 
forth, is a charitable trust. 

Knuineration But it was held that the enumeration of charitable 
Statute is not ^**“®*'® statute is not exhaustive, and objects 

exhaustive, similar to the above would be charitable— e. repair, 
of monuments in Churches, foundation of lectureships, 
water-supply of a town, reduction of the national 
Mebt &c. 

But it will be noticed that an object which is 
charitable in the popular sense, may not be so in tbe 
legal sense, if it is really for the benefit of individuals— 
e. g., for the feeding and care of certain specified horses 
of the testator, a bequest to a private orphanage, &c. 

The court usually setiles a scheme for the adminis¬ 
tration of charitable trusts. 


A charitable 
trust in the 
popular 
senie may 
not be so in 
the legal 
eenee. 


Squity'j 
treatment of 
charitable 
truBte, 


How equity treats charitable trusts :~In its treat¬ 
ment of charitable trusts, equity sometimes (1) favours 
^hem above private trusts^ sometimes (2) treats them 
in the same way, (3) sometimes disfavours them in 


f comparison with private trusts. 
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I. FA?OUBEI>ABOVE PRIVATE 


JTS. 


(1). If there is an absolute intention to^^e a gift (1) Where 
to charitable purposes, that intention will^je effec- chariUDio* 
tuated, even where the settlor has left the pmicular 
object uncertain, or the object specified by hii%hap- Rathered, 

pens to be illegal. K«oa'“ vel,’ 

In such a case equity does not allow the trust to’f the objwt 
fail, ns ^n the case of a ptfvate trust (the object being ** 
uncertain) but executes\he trust cy prm —i-e., as Doctrine o: 
nearly as may be in conformity with the original in- 
tention of the grantor. 

But the doctrine of cy 'pre>t applies only where there When the 
IS a general charitable intention, and therefore if the tlootrme w 
» donor has but one particular object in his mind, e. g.^ 
to found a church at a particular place, and that 


! 


I object cannot be effectuated, the doctrine of ey pres 
does not apply. 

(2) In the case of a private trust, as we have seen ( 2 ) Defects 
above, if the conveyance is imperfect, it vvill not be h> ednveyan- 
•enforced in favour of a volunteer. But in the case of Bupplied. 

a charitable trust, imperfections will not be fatal, 
where the donor has the capacity to transfer and is 
entitled to the property. 

(3) . Where there is a general charitable intention 
but the object is not specified, or the specified object 
is not sufficient to exbaiist*the property, the trust pro¬ 
perty in the former case, or the residue in the latter 
case, does not result back to the donor as in the case of 
a private trust, butis._Apjajlj^d to any^jp^ 
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( 4 ) Freedom 
from the rule 
of 

pepetuities. 

(f)) Voluntary 
charitable 
trusts are not 
within 
27 Klisj. c. 4. 


(1) Want of 
executor 
supplied. 

(2) Lapse of 
time is a liar. 


(r>) Mixed 
lawful and 
unla>N fill 
objects. 


(4) l)iroctlou 


ELEM|<3'^0F EQUITV. 

E:i'ropiio'i'i.’^Ki\\eT& the pettier appropriates only' 
a portion of- iie value loa charity, the residue results 
to the doP' . 

(4) . T(? most important characteristic of a charitable 
trust isiihat it is free from the ruU of 'perpetnities. 

ft 

(5) . Voluntary charitable trusts arc not within the 
statute 27 Eliz e. 4. so that.^ven before the Volun¬ 
tary Convej'auces Act, 180Jlra yierson who purchases 
property with notice of a ^olnnt^lIy charitable trust 
previously created, could not avoid it. 

Treated on the same footing. 

(1), Want of an executor or trustee ^Yill bo supplied. 

f2) Lapse of time is a bar, exactly as in the case 
of private trusts. Butin the case of .a breach of an 
express trust by a trustee of which the yinrehaser has 
notice, luyise of time is no bar either in the case of 

I haritics or in the case of individual^i. Now, under the 
'rustcc Act, 188(S, lapse of timi' may be ydeaded in bar 
f an action for breach of trust, equally in the cases of 
j^rivatc trust and in that of a cluiritablo trust. 

(8). As in the case of private trust, so in that of 
charitable trust, if there is a combination of lawful 
and unlawful objects, and a seyiaration is possible, that 
is to say, where the jTropertles to be ayipropriated to 
each are ascertainable, a separatmn would be allowed 
and the legal object alone executed: otherwise the 
whole trust will fail. 

(4) When the capital has vested absolutely in the 



PUBLIC OR CHARITA] 


lUSTS. 


■ptnsteei;, a direction to accumulate 'tW^kcome would 
invalid, equally in the cases of private^mid chari¬ 
table tnists, 

Disfavored in comparison with private tr^ts. 

(1) Assets wiir not be marshalled in favoTuVf a 
charity in the absence of an express direction to liat 
effect. ^ * 

If (lie test itor {jives lii.s i-f-al property ftiirl pcT'^dnalty to tnm- 
(ops to gf^ll aufl p:iy his dohts and Iciraciea, nntl leaves (he resi¬ 
due to a chanty, c piity will not iirirshall tho assets hy thiow- 
the debts and ordinary letjacius upon the real est ito and thus 
leave the personalty for eharity. 

(‘Z), ChfiritabU; trnstsi which are obnoxious to the 
public sense, whether moral or political, will not bo en¬ 
forced. Thus, a gift for superstitions puruoses f. f/ for 
saying masses for the dead, are invalid. On the 
other hand, a private trust will he enforced, c'ven if it 
is opposed to the moral sense of the country.*^ 


for 

accuiniilatiou 

illegal. 


(1) No 
iiiarahalliug 
of assets. 


(2) fiuporsti- 

tioUS UHCH 
aril 

foritiddcii. 


• SuperstitioiH uses are not for1)i<'l<leii in liidi.a. 


CHAPTER XVIII. 

IMPLIED TRUSTS. 


What is an 

.Implied 

trust. 


Dc^nition. An implied trust is one founded on an 

unc 7 jressed but presumed intention of the party crea¬ 
ting ir. 


Classification. 


IMPLIED TRUSTS. 


(ui 


Refliiltin;:'. 


r 


Non-re«iilting. 


Where a pm chase 
is made in an¬ 
other’s name. 


I 


Wheie the heneheial 
inteieat has not been 
<]ihposed of, whether 
wholly or partialh. 


Where^ the trusts 
named are illegal. 


Resulting trusts. 


<a) Wheie a (a). Where a purchase is made in another's name, 
made*** Where a person purchases property (henami) in an- 

hetiatni. other’s name, the ostensible purchaser (benamidar) 
becomes a trustee for the person who has advanced 
the purchase-money. [Here, ‘purchaser* does not in» 
dude a Mender’.] 

£xcc.p- Exception: —(1). This implied trust being based on a 

presumed intention, the presumption may bo rebutted 
by giving evidence that the ostensible purchaser was 
intended to take beneficially by the person advaadblt 
the money. 



IMPLIED 


171 


I rAnd where the ostensible purchaser 
ose relation to the person paying the 
so that it is the latter’s moral or le 
vide for the former, a contrary presumption mnsea, 
which is called the prteumption of advancen^jU. * 
In such a case the presumption will be that the ptilkon 


a in a very 
-money* 
pro- 


e 


paying the purchase-money intended the transfi 
•to take beneficial I}', ^ 

The presumption of ^vancemenb will arise 
favour of a legitimate child as well as in favour of a 
persons to whom he stands in d loco parentis —c. 
an illegitimate son, a grandchild by a deceased child 
a godson It also arises in favour of the wife, but 
>not in favour of a woman who is not his lawful wife, 
nor the illegitimate child of his daughter. 


The presumption of advancement is merely a pre¬ 
sumption, and may be rebutted even by parol evidence. 
Such evidence may be either (i) acts of the father or 
husband antecedent to or contemporaneous with the 
purchase, or {ii) acts or declarations subsequent to 
the purchase. • 


(i) . Antecedent or comtemporaneous acts may be 
properly used either for the purpose of rebutting the 
presumption, or of affirming it. 

(ii) . Subsequent acts or declarations of the father 
•or husband may be used agaihst him (i. e., to support 
the presumption), but not for him (i. e., to rebut the 


* The presamptioa of advancement does not applj to benami 
pnrobaaet in lndi$^Oo^kriMt Gostaln v. Gungaprotad Gouain 


« M. I. A. 53. 


(1) Presump¬ 
tion of ad¬ 
vancement : 


where 

applicable. 


This 

presumption 
may be 
rebutted by 
evidence. 


H 
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EW 

presninptionjpJ^imiltirly, subsequent acts or decia^S 
rations of^/csoB or wife may be evidence against him' 
or her, i not in l»is or her hivour. 

Thc^^rcsunipLiop of advancement will not arise 
wheijjj he person advancing the money is the inotlier, 
an(y’.?iot th(! father, of the transferee, because the 
mey ,ier is under no rnohil duty to provide for the 
ch^ d. W 

(?) Wheio XS). Where the policy c>f a statute would be "defeated 
the policy of , . . , I , 

ft Ktiitute by allowing the bcnencial ownership to resurb to any- 
body but the transh'ree. 

Jlluslj-afion. 


The jtolicy oO the Merchant Shipping Acts is to secure puhll- 
cily to the iMino of the owner of a British ship by comi)elling 
registration <'f his name, no notice of any trust being allowed 
on the regi'*ter. Now A purchases a British ship in the name 
of B. A cannot cl.iini the ownership of the ship. 


(h) Where 
tlio heneficial 
interest has 
not been 
clisptiseil of. 


(h) Where the hoieficial interest has 'not been 
dis'posed of xvltether (1) irhollij, or (ii) parilrdly. 

(J) Whore property IS given to a person, and it ap¬ 
pears that, the tr.msfereo was nob intended to take 
beneficially, but it cannot be gathered in what way 
the beneficial interest is to be applied, a trust results 
to the donor. 


JlluAtTatiou. 

A conveys property to li “on trust'’ to be declared afterwaids 
No such declaration is ever made. The trust results to A. 

(it) Where a fund is given upon a particular trust 
and it appears that the trust is insufficient to exhaust 
the whole fund, the residue results to the donor oi 
his legal representatives. 
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lllustralion. 


A conveys an estate to B on trust to l|iy^|yii»s debts. If 
there is % surplus, it results to A. if 

'Legal reiiresentati'fllll^\ —If the ji^ansfero^j^ dead Who are the 

and has not left a will, the real jiroperty w^resiilt J-epresen- 

to his.heir, and the personalty to nis next of Uin^Rut tf'-hvea. 

if there is no heir, the Crowi^^ll take the real Aate 

by escheat, and if there i^^o next of Uin^ the Ci%wa 

will tal^e the personalt^^by escheat as well, li^e 

^as left a will, the real estate will result to the rw- 

dnary devisee, and the personalty to the residua^ 

legatee. 1 

(e) Where the trusts declared are illegal. If tbl (e) Where 

maxim “til pari delicto' docs not aiiply (see the ejiS 

^ ^ I r \ p declared are 

ceptions to the maxim given at page 59), the trust illegal, 
results to the donor. But if the maxim applies, there 
is no resulting trust, and the trustee takes absolutely. 

Non-resulting Trusts. 


the trusls 
declared are 


Non-resulting trusts arise out of equity’s dislike to 

joint-tenancies, with their incident of survivorship resulting 
__ Til / \-i trusts arise 

[See page 22, III. (c)J. • ont nf joint- 

As equity follows the law, it cannot directly over- tenancies. 

ride the principle of survivorship, but takes advantage 

of almost any circumstance from which a tcnancy-in- 

common can be inferred. 


Where two persons purchase a property, advancing 
the purchase-money in equal shares, they are joinb- 
tenantSt and equity does not interfere with that. But 
,in the following cases, the survivor, though the owner 
at law, is a trustee for the legal representatives of the 
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OF EQUITY. 


Where two 
pereons 
advance 
purchase- 
money ill 
unequal 
ebares, or 
mortgage- 
money, und 
one dies, the 
survivor Ih a 
trustee for 
the represen¬ 
tatives of the] 
deceased. 


deceased c^^f'er to the extent of the latteM 
share : y® ^ \ ' 

(a) W.BTe ttie purchase-money has been advances, 
in unm'ual shari^^j the survivor is a trustee for the re- 
pres/ltatives of deceased in respect of a share 
pro/urtionate to thegpuichase-money advanced by ihe 
lazier. 

Similar is the case^here |i|fo persons advance 
rc Sney by way of a loan, '\* .iether in equal pr-in un 
f ual shares and take a mortgage to themselves 
gointly. 

(c) There is no survivorsip in joint-purchaser by 
way of a trade i. e, for partnership purposes. 


CHAPTER XIX. 
CONSTRUCTIVE TRUSTS. 

Constructive Definition. A constructive trust is a trust which 
trust defined. |jy construction of equity (like a constructive 

fraud—see page 63) without reference to any inten¬ 
tion of the parties. 

Comparison Implied and Constructive Trusts compared. In 

ini^ied”and implied trust, the intention to raise a Ifrust may be 

constructive presumed, though unexpressed ; and the presumption 

the^atter* rebutted by evidence of an actual intention to 

there may be oontrar\’. But, on the other band, a constructive 
up intention . , * • . • t r 

ot creating a trust arises not by reason of any intention, but for tne 

ends of justice, even if there is not the slightest inten-* 

^ tion to create a trust.] 
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Olasaes of such trusts. (1) EqaTlj^ lien of the 
^render and of the purchaser, (2) of profits 

made by a person in a fiduciary cwacin^ by the 
holder of a limitMrinterest, (3) all^ances^pcrma* 
nent improvements, and (4) heir.jT trustee next 
of kii^ 


Bk^piTABLMl EN. 

A legal lief, is^'e riJIto retain possession V a . 

thing until some claim in^espect of it is satisfietw 
e. g., the lien of an unpaid vendor of goods. This li\ depends on 
is possessory, that is to say, may be lost when tbl 
possession of the thing is parted with. 1 

^ut an equitable lien is wholly independent q^jqniidble 
possession, and is in the nature of a constructive trustSlQi^gtruc^tivo 
Equitable lien is of two kinds :—(1) that of the 
vendor, of immovable property, and (2) that of the 
purchaser of immovable property. 


^ Legal lien r 


(1) The vendor's lien.* When the ownership of Vendor’s 
the immovable property has passed to the purchaser 
before payment of tjie whole or a part of tha pur¬ 
chase-money, the purchaser becomes a trustee for tlfe 
vendor to the extent of the unpaid purchase-money. 

This lien is a charge on the property, and may be 
enforced against (1) the purchaser, (2) a volunteer 
claiming through such purchaser, and (3) the assignee 
in bankruptcy, but not against a transferee for value 
without notice of the lien. 


This lien mav be waived or abandoned bv conduct. 
• • 

• Cf. S. 35 ( 4 ) (b) ef the Transfer cf Property Act. 
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OF EQUITY. 


IlluHtrallonn. 


(a) 'J'he -tT 
for llie p( 

>LOniU;d 

Tholi'c 





ike^{ a personal security from the purchasel 
pha^ti'itioiiuy, uiider circunHtanueii uhowiii;^' 
look UH'roly to the ][)ersoiial credit of the 
waived. 

(ft/^Vliere the iii^ ioti of tin parties is that the vender 
glui/ cficive payment the Hale-proceeds to ho received 

l»y/ oe puichaser on a mortj^a^^o of the pioptity, tlio 

doeiiied to he waive 1, buch ic-salc or mortgage 

is^iicoubistcMit with the coritimifXAjMSteiice of the lien, 

<2)P.ir. A ,, , . \ . 

chaser'a lien. /, (2) The 'piir(:hase,rs lien.* A corresponding lien 

Pirises in favour of tire purchaser fur the whole or part 

I >f the purchase-money prematurely paid before deli- 

^very of po.ssession. This lieu is analogous io the 


f 


vendor’s lien, and subject to the same exceptions. 


A porst' 
inakitV a 
profit' lit of^ 
a poaition of 
tiuat, ia A 
trustee for 
the profit us 
well, 


Trusts of i'kofits made nv persons holding 

FIDUCIARY RELATIONS. 

If a person occupying a fiduciary position makes a 
proHt by taking advantage of his position, he is a 
trustee in respect of such profit to the person whose 
trustee he is— c. </., if a trustee invests the trust- 
money in speculation and makes profits, he is a trustee 
for the profits as well. The same principle ia appli¬ 
cable to guardians, executors, partners^ agents and all 
others standing in a fiduciary position. 


Similar ia the position of the holder of a limited 
estate. Thus if a tenant for years obtains a renewal 
of the lease, or a mortgagee makes an improvement 


t Cf S. 55 (0) (b) of the Transfer of Troperty Act, 
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m tne property, he would bo a 
p[he lease or of the improvement for tl 
or the* mortgagor, as the case may 
mioation of his own interest. 


Jn respect of 
lainderman 
.the ler- 


ALLOWANX’ES of PERMANENTjl^lOvEMENTJi 

Where a person, in good faj^P^lieving certainf^ro- Owner ttf 
perty to be his own, penn^witly improves the esmte trnetoe for 
by making improvementj^thereon, the true owrv, 
standing by, the latter would be a constructive trustlt Hpendin^^ 
for the former to the extent of the expenditure. \hTSa!" 

Heik a trustee for a next of kin. 


Where a mortgagee in fee died before foreclosure,I 
the legal estate in the mortgaged premises formerly 


leir of II 
jtceaBiMl 

descended, on his intestacy, to his heir; but in erpiity, 
a mortgage being consi<fcred a mere security for the 
mortgage-money, it descended, like personalty, to the re8pec\)f 

tillO 

next of kin. Thus the heir was held to be a construe- mortga^?- 
tive trustee for the personal representatives of the 
deceased mortgagee. 



A trnsfoe 
must be a 
per8{. II 

capable of 
holding; 
property, 
nnil 


CHAPTEIi XX. 

their position. 

at 


yio may be aX^^" ^tee. Since the trustee is to be 
th/'legal owner, h?^'; •ist be a persoii capable of 
hf^ing property as wL\^ij^,as competent to contract, 
^•aervviso he would be un\yjle to carry out the trust 
' perform the obligations annexed to his ownership, 
contnict!**^ A person is said to be competent to contract who 
is a major and of sound rnind, and not disqualified 




by law from entering into a contract. 


/c 


r Thus ail infant cannot be a trustee, but an alien 
P or a manied woman may now be. 

Equity / eer Equity never wants a trustee. Wheneve^^ a trust 
truKtXbut there is no trustee, or the person named tvs 

ftUicree t.rustee refuses to execute the trust, equity will decree 
that person a trustee in w'honi the legal estate is 
vested, since the beneficial interest will never suffer 
for want of a trustee. Thus if no trustee has been 
appointed by a testator who has declaiftd a trust, the 
personal representative, in case of per^i^^nal estate, and 
the heir or devisee, in case of real e^\te, are deemed 
trustees. - ' 


Inijsiue. 


j'"' 


lii what 


Trustee, a servant in what sense. A trustee i^ 
eeuBe mjy a the servant of the centiii 4jfue trust in the sense that 
called A the person for whom he shall be the trustee depends 

tbe^boneii entirely upon the will of such Cfistui que trust, since 
piary. e cestui que irlist may assign his beneficial interest 
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^of the trustee. 
qite trustent 
the trust, 
more of 
triiste'ilin order 
may 
(oing 


to a stranger ^^ithout the 
Moreover, the majority of the a 
may, upon a failure of the purj 
demand back the trust fund. And 
the cestuis que truBtent may sue 
to compel him to do any pt 
even have an injunction tc^ 
any contemplated (unaiij 

Ketirem^t of a trustj: 

A trustee is not, indeed, bound ^^ccepb a ti \t; 
but when once ho has accepted it, he cannot renou po renounce 
it, except by any one of the following modes-jL acceptance. 

(1) By the sanction of the court; j|| Exceptions. 

(2) By virtue of a special power in the instrumew 
creating the trust; 

(3) By the consent of all the beneficiaries, being ' 
sui juris; 

(4) If he is a co-trustee, he may retire, provided 

two trustees remain, and they, by deed, consent to bis 
retirement. , 

Under the Judicial Trustees Act, ISOO, a Judicial 
Trustee mal retire on giving notice to the court and 
stating in s|^h notice what arrangements have been 
made for th^^Tsyjy^ntraent of his successor. 

BY Trustee. 

^eing one of personal confi- The rule ia, 

triiateo 


The office of a trus? 


dence, cannot be delegat9||^e general rule being 
delegatus non 2 ^ote 8 t delegai^'' But a delegation is delegate, 
allowed in the following cases: — 
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Exceptions. 


(1) where thecp^ moral necessity for it ; 

(2) where or(3inary course of business ; 

fS) where^'*^®/ istrunient creating the trust so 

^ /'Vi 
provides/ 

( 4 ) w’l' c(Si of the cestiiis qtie h'ustent 

In t)/’casc3 in wll delegation is permitted, the 
triistd''mnst exercise 
tion / agent, or in his 
or i/his acceptance of such aJT 'it’s report. 


";]on prudence in the selec- 
’tractions to such agent, 


As rpgtJ 
liuties, * 
utnsost 
dilt^fcnce is 
re()iiired. 


As roj^ards 
discretions, 
the 

discretion 
moat he 
prt»perly 
'exercised. 


lHmtrathm». 

.) A trustee euffagos a solicitor to act as a valuer. A solicitor 
isC e.\pe(-te(i to Ltc a good valuer, and the trustee must bear 
ain loss arising from any defect in bis valuatifm. 

/*!») If !i trustee accepts bis solicitor’s lecoinnitMubitioii of a 
lUor, wtt!\out satisfying liimself by independent enquiries that 
lO propo.sed valuer is u emupotont person, be miglit be liable. 

Diligence eequired of trustee-s. 

(1) As regards duties—exacta diligcnfici. The 
utmost diligence is his only protection against liability, 
and no circumstance of mere hardship will excuse 
him. Therefore if a trustee permits the trust-fund to 
remain unnecessarily in the power of a ihird person, 
or ini.xes the trust-money with his owim moneys, or 
parts with his exclusive control over th$^nd, he does 
so at his risk. 

(2) ^8 regards ,^^j,uStee will be 

protected from liability, properly exercises his 

discretion, using the diligence with regard to 

to the trust property 'ks he uses with regard to bis 
own. 
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If the trustee has the power of 
perty, lie must exercise his disc 
that the security is a proper one, 
does nob exceed two-thirds of t 
the report of a competent 

If, however, the loan 

and a loss arises thcrd B T formerly the trustee 
liable/or the whole, bm now he would 
for the excess. 

\ 

'Formorly the rule as to the advance limit was t 
trustees must not advance more than two-thiixis 
the value of land, or one-half of the value of ho<^. 
properly. But now the rule is two-thirds in 
cases. 


the pro- Investment 
. by trustee, 
must sec 


advance 

rtained TwtJ-thirds 
limit. 





Nothinsr will justify a dishonest exercise of this’ 
discretion. Ihus if the trustee is authorised to invest dit'^tion ia 
in any manner he thinks 6t, he cannot invest on an - 

improper security oii receiving a bribe. 

Under the Jttdici aL^IjnMees Act, 189G. the court 
may relie\a a trustee from^ all liability where the 
court is of oAiuion that the trustee has acted honestly 
and reasonaw^in the matter, that is to say, under 
such circuiipS^^i>y4ibilllJ^,^ >yi^dd have sanc¬ 
tioned the in Afl^rib""in“the first instance. 


RemunerA^ 


OF Trustees. 


tees, executors and Trustee sliall 

not profit by 

ny allowance for the trust. 


The general rule is tha 
administrators are not entitle 
their care and tronble, for tbej'^lust not profit; by 
their trust, eithw directly or indireepy. 



Exceptions. They may, 

(1) Unj^an 
tru9t“instr‘*«ent. 

( 2 ) 


>er, receive remuneration :— 

I 

Vpress or implied provisioft; in the 
k 

contract between the trustee 


by the court, 
the Judicial Trustees 


Position of 

Bolidtor- 

trnstoe. 


der an ox 
and 

(3)/^»^here expressly 

(2K’tTnder the provision^ 

AcdiHOG. 

\') Where a person is a mere constructive trUvStee, 
b}inaving merely invested the trust-money in a busi- 

^^6) A solicitor-trnstee is only entitle<l to his costs 
f'u of his pocket; but a solicitor-trustee who is em- 
ioyod by his co-trustees to defend any legal proceed¬ 
ing against the trustees, will be entitled to his 
ordinary costs. 

Where the solicitor was a mortgagee, he could 
formerly charge for his costs out of pocket, and not for 
any profit-costs of the action ; but tiow, under the 
Mortgagees’ Legal Costs Act, 1S95, he isjpntitled to 
his full profit-costs, including his negotiatiA-fee. 

Moreover,‘R trustee must not make advantage 
out of his trust' ‘ ly debtor 

incumbrance to which the liable, for a 

sum less than what is actuaU|P^ne thereon, be cannot 
charge more than whn/K^^ave. H he employs the 
trust-money in spe^y jons, the cestui que trust may, 
at his option, hay^ /the trust-fund replaced with fn- 

• f < *■ 

terest, or with t? .e profits made; and the trustee 
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Eannob insist on paying interest, wb^ 
profits. He cannot renew a lease in 
for his own, profit. 

Purchase by trus'j 
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tftining the 
wri nfiSfne 


A trustee for sale is absolutely 
chase the trust-estate. 


TruBtoe is 
not allowed 
mpetent t Apur- to purebaso 

r trunt- 

propei ty. 


A trustee will not, asjg^ncral rule, be allowt 
purchase the tnist-estaff from the ccfitiii qiie Excoptious. 

subject to the following exceptions :— 

(1) If he gives a fancy-price. 

(2) If the offer proceeds from the cestui qiie tru^ 
and the trustee pays the ordinary market-price, wlii. 
making the fullest disclosure. 

(3) If the sale is by public auction, and the trustc 
has the leave of the court to hid. 

(4) If the trustee is only a bare trustee, or ha 
retired from the trust a long time ago. 

Position of a coKsTnuc^TVE trustee. 

•«. • 

The liabik'ty of a constructive tru.stee is, in general, ponitiou 

a matter of quasi-contract only; and he i.s not there- <>f a 

^ ■ -f . 1*1* ■, constnjctivo 

fore boundfty many of the incidents whierr etpiity j^imtee is a 

at taches tAthe express fiduciary relation. Thus, as 

we have 1^2, a person who has, without contract. 

authority, er in a trade 

or business, iJl^^Ajr*^^ trustee, hub is cutitled 

to reasonable allowancelB^^s labour and skill. 

As regards limitation, formerly was, that 

time would be no bar in the\J^l^f an express trust, 
but would be a bar in the case oi^^nartructive trust. 
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OF EQUITY. 


Ih 

lialilrt for his 
ri)-inistt‘0 
>vll<MI 1)0 
l<'a\ os 


.,n^<.-i#fTr«stee Ac), 1S88. trustees whether.^ 
.Sructivo have the full benefit of the ' 
•' ■ %tions exactly as if they were not 
lases of fraiul. 

"'TRUSTEE FOR HIS CO-TRUSTEE. 

not himself receiving the 


Statnte 

trustee 



^niLiTY OF 
rustee who, 


Iv 


has joined his ce^stce in giving reeeii>t. is 
n„ far his co-trustee, tl^e leaves money in the 

• .1 l,a/lof the reoenient trustee, even though he has 

hi't’ierU" '^^J.ivcd nothing. Moreover, if he allows the money 
Im.id., Apmain in the hands of the receiving co-trnslen for 

'longer iieriod than the circumstances of the case 
„isonabIy require, he would be liable. 

Cns.. „f 00 . / But co-exocutors are generally answerable each for 

o.MH iitor» ia Ajj only, »intl nob for the acta of the others 

<iin<u-nt. them, for each executor has a full and absolute 

/' control over Mio personal assets of the testator and is 
f therefore competent to give a valid discharge by his^ 

separate act. • i u- 

If therefore an executor joins in » receipt by his 

co-executor in signing a receipt, he does an unneces¬ 
sary act. and is not fulfilling a duty mer dy as in the 
case of a co-trustec. and is therefore primgiacw liable. 

But this liability arises from a pres-s.'^,^" of hav¬ 
ing received, WvhUJ- -"lif 

showing that be did not, iiw^ ••veetVe. o' 

in a position to control the I'p-iiiiving executor. 

If, however, the mq^„s>ough not received by the 
two executors, were/(jf« .lie coutrol of both, each 1* 

liable. 
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Where a nomrecciving executor 
been guilt}’ of wilful default, he woj 
even for money which ho has not ret 

■ COXTRIRUTIOX AND Rl 


loved to have 
held liable 


Where trustees are held lial 
the judgment would ))e n< 


ft all 


a breach ol 
of them 


rust, . 

I trustee is 

fcUyy alone 



and severally, and may l^^eciit.od against all oiJany 
of them. The trustee nWo has alone b(?en compet'd Imvo 
to pay under such a decree will be entitled to cl^^n 
contribution from his co-frustecs. 

The court wdll occasionallv, in exceptional cas 1, innocont 

* , , truhtoo luuy 

provide in the judgment against the trustees that t 3 Uavo 

innocent trustee shall be entitled I 0 be recouped o,rt ^'^coupment. 

of the estate of the guilty trustee the amount vvhic'^H 

he has been compelled to pay. S ? 

Duties of a trustee. 

The two primary duties of a trustee are to carry Trust^j’s 

‘ ’'if' ._ 

out the directions of the author of the trust, and ’ 
to pUce the trust-property in a state of security. 

Thus— 

(1) He m|Lt reduce into possession all equitable (jj reducing 

claims and in action. 

. pOHBCHBIOn. 

(2) He ®^2?R^^*?',<^>a95^>out8tanding on realisiiug 

personal moneys 

( 3 ) He must invest the*^^ist-funds in jiroper se- ^ 3 ) invcst- 

curities, which are enumerabSiL JrY the Trustee Act *"®^**' 

proper 

1893, c. g.. Government ytock TTnited Kingdom Becuritic?. 

or pf India, Bank of England secui tesj the interest 
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(4) Conver¬ 
sion. 


■(5) Diniingui- 


of which is j||((|^jj^nteed by Parliament;, real seca- 
rities/’* &( 

W of cW^^ersion. Where a testator subjects 
the rcairae of W^ 'tprsonal property to a scries of 
limita/jns, such p^^ ijf the residue as nmy be wearihg 
out lifcjiapse of ti„ a leasehold, must bfe con¬ 
vert./, into money, wlitc^oiight to be placsd in a 
slatji of permanent inveslirS||^t, in order to protect 
thop'remaindermen or reversioners. »Such conversion 

iiif /t be made within a year of the testator’s death. 

■ 

direction that the incojne he enjoyed in specie 
ejlilndcs a duty to convert. And the duty to convert 
bs not arise when the trust is created by deed. 

(5) Dint‘iDgidsh ill(j capital from income. Where 


sliing eaintajA j .... , , 

fro.n incoinir resniue is given on a si*nos of limitations, and the 

.'dut}^ of conversion is excluded, the trustee must 

distinguish between capital and income and give to 

the several beneficiaries accordingly. 

(6) Triistoes cannot inorgage, in the absence of an 
express power to that effect expressed in the trust- 
deed. But executors stand on a ditferent^'foorfchigf,'lor 
in the absence of any direction to the cftitrary, they 
may mortgage any or personal est^*^ 


vested in them 


which has 
lose of the 


rhat 


* “Real spciui ties*' mean real Ifetates. and do Dot 

include jrto'rJiriKt't, because a jw^iase is not an ini^stmeot pro¬ 
perly so called, but an aliej)ifVj|^r out and out of tbe trust-fund^. 
But (he phrase includ^yydehold property held for an unexpired 
term of 200 years, at J jM not exceeding one shillliig, »nd nob 
being subject to any eg ir onerous duties. 
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Iptministration— e. < 7 ., for the pay me 
legaSes. 

^®xecutors have no implied autho 
any trade of the testator, using lus 
if there is a direction to that 
he may do so, and has a 
against any personal loss to 
A receiver or manager a 


debts or 


effee 


>inted 


to carry on 
b therein, but 
the trust-deed 
be indemnified 
bn account thereof, 
by the court has 


a similar right of indemnit}' out of the estate against 
any personal liabilily. ^ 

Remedies of cestui que trust. 


on a Itreach of trmt 

(]) Right of action, ^'he ccdiii qm trust has a 
right of action against the triisice. This liability of 
the trustee is like a simple,contract debt and would 
be barred by fi years’ limitation, except in the case of 
a fraud. 


(2) Right of following the f rust‘property. The 
€estui que (rust has not only a right hi personam 
against the *lrusbee, but a right in rem ns well, viz. 
that of foliowir^ the trust-property into the hantls of 
all persons excfcb tran.‘>ferces for vahie without notice. 


Thus he may 


(a) a ^ 


i>f...the property in the hands of- 

notice. 


(b) a purchase 
breach of triilt. 


eV for having notice of the 


havir 

(c) a purchaser for value, ha>^^i^'so notice at the 
time of the contract of sale, butnotice before 
conversance. 


Executors 
cannot carry 
on trade. 


lionicdics of 
Cenfui qua 
fru»l' - - 
(1) Seeing 
ihe truHiee. 


(2) Follow¬ 
ing trufet- 
property. 
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(3) Follow¬ 
ing property 
purciiaeed 
with 8alc- 
proceedsi. 


(4) Impound¬ 
ing the 
truHtee’H 
interest. 


J{nl(‘ of 
interest is 4 
per cent, 
.except in 
Bpeciiil cases. 

Bar of 
remedy :— 
ac<iuicscence, 


coiK'Urrt'iice, 


(f3) Righjjfftfollowing the'property into 'which th^ 
trust-fiiniC ham been converted. He can also follow" 
the property tjpt has been purchased with the sale- 
proceeds, so it can be traced. 

(4) Impound^(j^ If the trustee is also one of the 
beneficiaries, e. o.. rWfc is a legatee as well, his interest 
may be i'inpounded —to say, the court will not 
allow him to receive anj^^>arb of the trust-fund to 
which he is ecjuitably entitled until he has made good 
the breach of trust. 


The equitable interest of a beneficiary who has 
participated in a brefich of trust may, in a similar 
manner, be impounded. And this equitable right of 
impounding has priority over a mortgage of the 
beneficial interest of the cestui quo trust, as well as 
over the right of his trustee in bankruptcy. 


Rate of interest. If the trustee has been guilty 
of undue delay iu i lives ling, he will have to pay 
interest at 4 per centum, but the court may. in special 
cases, decree a higher rate. 

Bar of remedy. | 

(1) Arqaiescence in breach of tru^‘ or release, by 
the cestui que 

(2) Concurrence of the^c^y^-j;Kv(t^?ru8t in a breach 
of trust would be a go^^^ischarge to trustee as 
against such concyi^oag '’cestui que trust and all 
persons claimiu^^hfr him. But persons under dis¬ 
ability €. g., ii)^ .£s and married women, even it they 
Eave concurred ^ could proceed against the trustee, 
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inless they have, by iheir active induced the 

breach of trust. 

(3) Ratification^ with full knowloga ratification, 

(4) Under the Judicifd Truste^/^Bt, 1896, the 

Court may relieve the trustee frorvjSImlity where he und release 
has acted honestly and reasonably,;;jjpjfouoht, in justice* the coart 
to bo excused. 

Acc{ 

A trustee is bound to render proper accounts; but Accounts, 
as a general rule “settled accounts” will not be re¬ 
opened, liberty being given to “surcharge and falsify” Settled 

f ^ accoTintrt, 

(see page 90). 


Removal of Trustee 


The court has an inherent jurisdiction to remove Trustee m«y 
trustees and to appoint new ones in their place where, 
in the opinion of the court, the interest of the bene- c«usc. 
ficiaries recjuires it. 

The Trustee Act, 1893, empowers the Chancery 
Division, to appoint new trustees wherever it is in¬ 
expedient, diffi cult or impracticable to do otherwise. 

Where thereSs a real difficulty to the administration Tmateo may 
of the trust, M^*4rustee may, after giving notice to tnlMt-fund to 
the beneficiari^-^’*^^^^ Ao the court 

- f- i 

to be administere\ • 
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I Mortgage in 
( law was an 
) nbMoIiite 
^ truunfcr, 

I Bubjtjct to a 
I condition oi' 
'xeuon- 
‘(Veyatice, 


llipiht of 
redemption. 


jSlortgage in 
' equity was a 
> loan with a 
eecurity. 


Mortgage ’ and in equity. A mortgage of 
immovable prnperlpj^s, at comition law, effected by 
the debtor conveying^j^o land to the creditor, but 
subject to a condition if the debtor repaid the 
debt by a certain specified date stated in the deed, 
the creditor would re-transfer the lands to the debtor.* 
This right of the mortgagor to have a reconveyance 
by paymcMit on or before the due date was culled the 
right of redemption. A mortgage at common law 
was, thcrefur(3, an estate subject to a condition. 

Now, if the specified date expired withonb any 
payment having been made, the mortgagee became 
the absolute owner, and the mortgagor lost all re¬ 
medy, for, at common law, time w’as of the essence of 
the contract, and if there was delay even for a single 
day, the mortgagor was absolutely debarred of his 
right of redemption. 




This rule, which enabled the mort^gee to become 
owner of that wdiich was at first intep^d to be a mere 

which looked 
--it of the original 


f 


security, w’^- ' 

at the transaction from 

intention of the [wvrt ' i es • biortgage is, in substance, 

a loan, together wiy^ou< col lateral security of property 

» Cf. the “Engy^3^3i(rtgage’' of the Transfer of Property Act» 


S. 58 (e). 
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for the repayment of the loan. Tb ‘fore the condi¬ 
tion that the mortgagor would lose ever the right 
of redemption by default on the pcified date, was 


held to be in the nature of u pen: which ought to 

be relieved agaiest. Thu?, it wgrf ?ld, that though 
the mortgagor loses the legal of redemption on 

default being made by the, late, ho has still an 


eguitahle right of rcdcmj 
within a reasonable tim| 


^on pa\mcnt of the 
interest and costs. 


debt K<|aityof 
riMlemptiou. 


Though, at first, this ccputy of redemption was held 
to be a mere eqitifg, i. c., a mere right, yet subse¬ 


quently it came to be regarded as an 
i. e., an interest in the land itself. 


equitable estate 

i.'j an estate. 


The mortgagor therefore came to be regarded ns the 
owner in equity, and could exorcise all acts of owner¬ 
ship over the property, subject to the rights of the 
mortgage. 


What cannot be mortgaged. There arc some 
spccies of property which cannot be niortgagcd---^\ ^ 7 ., 
the profits of an ecclesiastical benefice; an interest in 
property which is subject to forfeiture on an jjttcmpt 
to mortgage it ; the separate estate of a married 


woman whict^^^she is restrained from anlici[)atiiig ; anr 

property'arA'^S^mjpent^ of which is void on tin 
ground of cT tonjfrfiou 

fyrfv , 

Mortgages by comfiicves. The conditions of i 

H « * 

mortgage by a limited corn^^t^rc 

( 4 ) That the company has tKfey H\-er of borrowing 
and is not exceeding such power : N \ 


Conditions 
of mortgage 
by ti limited 
company. 
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‘•Onct n 

always a 
laortgogo.’’ 


Equity of 
rodeuiptiou 
cannot be 
clogged. 


(2) That it i^not \)orrowing for an unauthorised 
purpose ; uiirl 

(8) That it h^, power to validly charge the property 
in <jucstion. 

“ Once a indf^^^e, always a mortgage.'* —The 
equity of rodciujMp\ was so jealoii.sly guarded by 
equity that it hellriB^^inaxim, modus rt convmtio 
v\uctiut legem the of the })arties over¬ 

rides the law”) to be iuapj^l^blc to mortgages; so 
that a contrary maxim came to be established, vlz.^ 
“ once a mortgage, always a mortgage.” The phrase 
moans, that an estate could not at one time be a 
mortgage and at another time cease to be a mortgage 
(by becoming the mortgagee s absolute estate) by one 
and the same deed; and that whatever clausa or 
covenant there might be in the conveyance, yet if the 
intention of the parlies was that it should be a 
mortgage only, equity would so construe it. 


Equity would in such a case decree a reconveyance 
on payment of principal, interest and costs. 

But the mortgagor may, hy a suhmjiieut cositmct, 
bar himself of the equity of redemption to the mort¬ 


gagee. 


Clog on the equity of redemption equity of 


i | pi 




'‘^^Mettered with 

A9 * 


redemption als^lJ 
restrictive covenants. . jLh* 

Jlhjspi/keions. 

(a) V. A.C. 24. R., a licensed vio> 

tualltir, mortgaged lij/p^Mscs, goodwill &c. to N.<5i: Go., brewers, 
with a conveuant £'it during the continuance of the term 
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wljctlicr the in«i tpigr is paid off <»r not, H slmll not uho upon 
tlif* ]iTeiui:-es any malt li<jnc*r» (‘xci*pt su^jjh^s woro pnroliaspd 
frtnn N. I't Co. IhhL tlmt lliT> covoiiant im clog on tho c>piity 
of rtMlfiiiplion, beoauj-e its cfft'ct is c n^gert a “fioc” public'- 
lioiise into a ‘‘tie d” poMi('-li(ni'><\ > 

{b) A intn tgtigecl bis projuaty to ubiting in the mort¬ 
gage (Feod that A slioulfl cnnploy IJ a^ 'c-ut in making tbo 

coHcclions of (lit* piojorty and tin' mortgngo-dt?lit is 

jiaid »tff. 'A , aflciMed('rniing;rfW!*p»tip<*!t) , r»!fiis(‘N to oinploy 
B. r. rantiof c-uio|>cl A to bim. 

• 

But any oollatoral advantage sectired to the mort¬ 
gagor by tlu* in<»rtgag(i-(lc'ed, during the continnance 
of tlir mortgage, is valid, if it is not a clog on tbo 
equity of redemption. Bnt any stipulation forenjo^- 
inent of a collateral advanlago after iho mortgage 
is paid off, Avonld t‘?rminati; as soon as tlie mortgage 
is jKiid. ■ . 

An agreement between a mortgagor and mortgagee, 
W'liich does not clog the equity redemption is valiil 
—e. g., a right of pre-emption given to the mortgagee 
in case the mortgagor should proceed to sell the 
mortgaged property is good. 

% 

Other securities on property -A'mortgage must 

» 

be distinguished from— 

(1) A s^^.witk a ‘condilion of repurchafte. A 

if ^ ' . , • • 

mortgage, ihou^S^h jn fyrni ji conveyance, is really in¬ 
tended to be^a security for the debt, and thus it must 

be distinguished from ai^oitAJide sale out and out, 

• ► 

‘With A condition of repurchase by the transferor in 
ease be pays a fixed price within a specified d$Xe. 
13 


A colitttoral 

ndvriutugu 

to IIm' 

jijortpigee, 

(luiiiig 

lljfj contimi- 

aiico of tlio 

mort^ago, 

may bo 

valid, 

but not nftor 
ii. Ins 

tcrmin.'itei. 


M ortg.agft 
diKlin^iiiHbcd 
from - 

(1) f«le with 
ac'oudition of 
rcpurctifne. 
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Iniporlauci! 
of t]ie 
(liiitiimtiori. 


( 2 ) VivHiu 
vaiilwn. 


(5) Mortuum 
vadium. 


(4) Welsh 
niortga^e. 


The distinction is one of tlie orij^inal intention of the 
partie.s, and iinpd'tant consequences follow therefrom. 
For, in an out J^id out sale with .such a condition, 
time m of the i scnee of the contract, so that the 
option of ropurclnill^must be ext:rcised within the spe¬ 
cified time, or not aVhill (whereas a mortgage may be 
rcvleeined even after expiry of the due date). 

Moreover, if the option oflf^uiTljuse is exercise«l after 
the purchaser's death, the ^ ouey goes to real 
representative (because the money is really the sale- 
proceeds of real property>, whereas if a inortg/ige is 
redeemed after the mortgagee’s death, the money goes 
to his personal representative (because the loan is 
repaid). 

(2) Viravh vadtam (a pledge). In such a 

conveyance the uiorgagoc is authorised to rena}^ him¬ 
self, principal and interest, out of the rents and profits. 
Hero the mortgaged property can never he lost to the 
mortgagor, but after a certain time it must return to 
the mortgagor.* 

(3) Mortwam vadium (a dead pledge). Here the 
mortgagee is authorised to receive the rents and pro¬ 
fits without aecounif in lieu of interest only, and the 
mortgage-debt may be repaid any time, f, 

(4) Welsh mortgage. It differs frotf^^-a mortuum 
vadium in that there is no express or implied con¬ 
tract for repayment at any* time. In all other respects 
it is exactly similar to a mortwum vadium^ 


* This is the first form of ^‘asufnictiiary mortgage'’ in the l^ons- 
fer of Propertj Act. See s. fiS, (d). 

'i This is the second form of Ibid* 
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In cases (2) (3) and (4) the mortgagee has no right 
to a foreclosure. 

Redemitiox. 


/ 

if- 


The right of redemption, ns wc jliave seen, subsists 
even after the due date has 9 >:|uted ; but it may bo 
lost when the mortgagee obtains from the court 
order of foreclosure, or vvhort ho has sold in pursuance 
of a power of sale in thq^ortgagc-deed. 


Who may redeem. Any person having an interest 
in the e(|uity of redemption is entitled to redeem— 
e. (j., heir, devisee, tenant for life, reversioner, remain¬ 
derman, purchaser, lessee, a subsequent mortgagee 
and even a volunteer who claims under a deed void 
under 27 Eliz c. 4, 


Tlcdumptiua 
may bo 
allowud any 
tjm(5 before 
forecloKure. 


All per 80 Jj» 
having an 
ini crest in 
the property 
may redeem. 


Tlifi price of 
rodejuptiou 

redeem, and entitled in this Viehalf, must pay the is principal, 
principal, interest and costs less what the mortgagee 
has received from the profits of the land. 


The price of redemption. Any person ofiering to 


“ Redeem . On a mortgage, «P. 

the onfy interest which subsists in the mortgagor i.s down.” 
the equity of redemption, and this equity, being 
an estate, may be sold, or mortgaged for any number 
of times. second mortgagee thus acquires the 

interest of the mortgagor, and stands in the mortga¬ 
gor’s shoes in relation to the first mortgagee. So that 
if there are successive mortgages on the same estate, 
a puisne mortgagee must, iu order to obtain an absolute 
estate, redeem all the mortgages prior to his (because 


*Cf. s. 91 of the Transf^ ol Property Act. 



Wlioihcr 
notice is 
iJcc’CHNary t(» 


MoitjjUKor is 
Ihc owner ui 
(«]iuly and 
may laUo. 
I^rutita. 


Power of 
ji;r«nting 
teados. 
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in relation to thedu he stands in the position of the 
tnortgagor), and forcelodo all the mortgages subse¬ 
quent to his (because in relation to these he stands in 
the po«ition of the morrgagee). 'i’his rule is stated 
in t he form of a maxim “rLMlcern up, foreclose down.” 

Time for redemption. No redemption would be 
aRowed before the lim<^ appointed in the mortgage 
for payment. Jbi! if iln.* due date has expired, the 
morigaget* is onlit!c«l to siAhnonths’ notice, or six 
months’ interest insft'ad. 'flie mortgagee is limind to 
Hccopt six months’ interest in lieu of nutiee. The 
mortgagor, having giv(Mi notice, must punctually pay 
at the end of iho notice, otherwise the mortgagee will 
be entitled to a fioNli notice. 

Moimi.uiOii—ms ukiuTvS and i>u'nE.s. * 

(f/) The mortgagor is the owner in equity ; and if 
he is entitled to posse.ssion, he. may sue for such 
possession, or for the recovery of rent, and may receive 
the rents and profits without account. 

(h) He may commit waste, provided the security 
docs nob become insiifticient. 

(c) After default he is liable to be evicted by the 
mortgagee, for then he is but a fcenant-a^^ill. 

(d) Formerly he could not grant leases without the 
concurrence of the mortgagee; but if he did so, the 
leas« was valid as against him, on the principle of 
estoppel, though liable to be avoided by the mortgagee^ 

Now the mortgagor may, without the concurrence 

“ • Cf. S, 7- aod 76 of Ibe Transfer of Proper^ Acf. 
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of the inortgacjce, validly grant a lease for 21 years 
in the case of an Agrtcnltnral lease, and for 99 years in 
the case of a building lease, subject to certain condi¬ 
tions. 


Mortgagee— 11 j.s iught.s and duties. * 


I) The mortgagee is tluj legal owner, and is en¬ 
titled to {)osh»-s&ion as st||h. 

(2) If he takes possession, ir. is tiot as an owner, but 
as the agent of the morigageej and ho is thus bound 
strictly to account f<tr the rents and profits, less the 
e.xpent-es f>f collection. 'J’htj account will proceed on 
the footing (d what he has actually received, or might 
have n'ceived but for his wilful defiult, and not for 
the (u fufd vtduf of the laud — for hf3 is not bound lo 
make the most of another’s [u-operty. 

He must kt;ep tlu* estate in necessary rejiaira, but 
may pay for the saim' out of snr]>lus, and may .add to 
the’ niortgago-monoy .anything ‘^pent by him in mak¬ 
ing neeessary repair.s, or dofending title. 

But ho cannot charge anything .as his owy remu¬ 
neration. 

(3) Right to rcccirrr. The prudent course for the 
mortgagee tbuld be to have a receiver appointed fur 
the mortgaged property. The morlgagoe vvonhl thus 
have the advantages of possession without being 
chargeable as a mortgagee in possession. "J’he receiver 
so appointed shall be an agent of the mortgagor, but. 
independent of him. 

* Ct. S. 72 and 76 ci the Tranfifcr of Property Act, 


Mortgrtgeo 
in logtd 

OWIUT. 


Liability to 
account. 


UepairH. 


] fight to 
have a rc- 
cciver 
»i>I>oiuted. 
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Stipulation 
to ie<,’t.;i\'0 
letfs interest. 


Surplus after 
payinj< i«- 
tertst. 


I'owcr of 
lotLiiis?. 


Vi astt*. 


Notice 
nnikoH A 
ptM'son a 
jiiala jiif 
purchttKor. 


Ilepstration 
is not cons¬ 
tructive 
notice. 


A mortgagee in possession cannot however go out^ 
of possession in order to have a receiver appointed. 

A stipulation by the mortgagee to receive intere.st afc 
a rate lower than that named in tlie deed would be 
binding, if payment is promptly made thereof, but 
not otherwise. 

(o) If then’ is a surplus after the payment of the 
interest, it wilt go every year ^owards reduction of the 
principal. ' 

{G) Now a mortgagee iti possc.ssiun has the sfune 
power of creating leases as a mortgagor in possession. 

(7) A mortgagee, while exercising a power of sale 
mu.st not. purchase himself. 

(8) A mortgagee in ])Op.sc8sion mu.st not commit waste,, 
but can fell limber, not being ornamental timber. 

The DOrniiNK or notice. 

A person who [uirchascs for valuable consideration 
after notice ot a prior mortgage, takes subject to such 
prior claim, and i.s a trustee to the extent of such 
claim, even though he has afterwards got in the legal 
estate. 

Kegistration is not constructive notice to a person 
who has omitted to search at a Kegistij^ Office. A 
person who has subsequently got his deed registered 
with notice of a prior unregistered deed cannot avoid 
the latter. 

A purchaser with notice from a vendor who ha» 
purchased without notice, or a purchaser without 
notice from a vendor who has purchased with notice^ 
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is protected, if such purchaser has got in the legal 
estate, or the best right to call for the legal estate. 

By the Yorkshire Registry Acts, 1881, registered ' 

deeds shall have i>riority according to the dates of Acts, 
their registratio!i, irrespecLivc of any constructive 
notice, except in the ca.se of actual notice amounting 
to fraud. # 


NaricE, Actl^l on CoNSTur^Tivi:. 

AHiud voiicf is that given by a person interested Actual 
in the j)niperty, in tin.* course of the iiegotiatioiivS, to a 
peison in his official capii(;itv. Thus vague report.s 
from piM’sons not interested in th(‘ property, or given 
to a person in his private and not in hi.s official 
capacity, ill not amount to actual nr)fice. But if 
the knowledge, from whatever source derived, is of a 
kin<l to o[)erate upon the mind of any man of busimiss 
and to act with reference to it, then it will amouTjt to 
actual notice. 


*^Cf)7istr)tr.fhvp. vot 'n'n is no more than evidei)C(j of Constructiva 
notice, the weight of the evidence being such that 
the court imputes to the purchaser that ho has notice also called 
-—whence also constructive notice has been sometimes 
called 'imrmM noiicc’.” 


(1) Where a person has notice of a fact which would \Vhat i« 
have led to notice of other facts, he has constructive 
notice of such facts-^«. </., notice of a deed is construc¬ 
tive notice of its contents. 


(2) Where an enquiry is purposely averted for the Inquiry pur- 
purpose of avoiding notice, that is to say, when a 
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person had a suspicion of the truth, and a HVnl deter- 

yJKio 


miiiation not to learn it, he has construetjj^hotice 


lllunh atifinn. 


{(t) Two X rnid Y, are ninrt'!;rtffetl by the 

siiiiK? <!(•( t1 to A. 1> [nirrli.ist'it X, witli ii jtioe tliat thi.' pioperty 
i« mort^'H^'t'd fit A, U<; l)a^ ronstruf tiio* iii<ti'’c‘ of the 
(»» 7', Nif»c'i he oiij^ht to have itispecfc.'Ml the nM)rt:iiiiie-(le*'(l. from 
which he must have to know cf ttie iiieumln'rtnoe on Y. 

(/y) A IcHSt y has coD'^triictive nolo > of Ids les-^or'" liih , .since 
he should hav(* iiit|ijirefl into (lie fidi! ef Ins h‘s-.or hefbro takiieJT 
the lease. 


Notice from (3) Wlion a pureiias'T has notioi; llmt. a tonarit. is 

occupation of the land, the ptircha.s«r has 
constrtictivc inyticc of the l<Triia of such occupation, 
us well as tiny agrcfuncnt in fivour <>f the occupNirtg 
tenant for the purchase of the property. 


Notice to an 
agent in the 
coiuae 
of employ- 
ment. 


(4) Xttlicc to .an uoent in the ('oiirso of the agency, 
and within the scope of the agent’.s authority, i.s tijui- 
valent to notice to the principal, and would ho hiriding 
as such, except where the ngiujt is a i> vrty to u fraud. 


Notka* to a 
solicitor. 


The rule is the same if the contracting parties 
employ one ciuninon agent, like a counnon solicitor, for 
instance. 

As regards constructive notice through < i person**! 
solicitor, the matter must bo such as the solicitor 
could be reasonably e.vpected’ both to remember anij 
to mention— i. e., the knowledge %nn9t be so material 
with reference to the business in the solicitor’s hands' 
ns to make it his duty to communicate to his diient, 
Now^by the Conveyancing Act, 1882^ it is provided 
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that a per.'son shall jiot be charged with iiolice, actual When a 
, . , poreoa ia 

or constructive, unJess—- hav 

(«) The matter comes to his knowledge; or notite. 

(h) would have come to his knowlodge, if reason¬ 
able enquiries had been made ; or 

(c) in the same trans.action it had ccuie to the know'- 
iedge of his solicitor or agent as such ; or 

would liftve, in tln^ s.anie transt»c*ion, c»ime ti> 
the knowledge of his siuieiior or Jigont as sneh, if 
reasonable enquiries had lx en made by such solicitor 
i.>r ae^eiit. 


Tacuuxg. 

I * 

Where there are three luorlgages ovi-r the same 
property, tloi iirst, of which i,i< legal, and tlie third 
mortgagee had, at tlie time of his mortgage, no notice 
of the socoml one, the thinl mortgagee coultl, hy pay¬ 
ing off the first one <iml obtaining a convcyiricc of 
the legal estate from him, ur.ito the two securities 
(the first and the third ones) and insist on being paid 
such aggregate amount before the second mortgage is 
paid, .so as to give the third priority over the .second 
and thus “.^q^ueeze out” the second mortgagee. This 
doctrine is caAd tacklotj. It is based upon the prin- 
•ciple that *‘\vhere the equities are capial, the law shall 
pirevikil,*’ for the equity of the' second mortgagee being, 
that of the firJI fboth being bo7i4 fide trans- 
for value), the legal title which the third inort' 

,get# by paying off ^e first shall prevail. But 
third mortgagee had advanced the money with 
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Tfltking bv 
a pinsno 
ruoi tgAgeo. 


Tncking b\ 
a pidgnu nt 
creditor. 


Tacking bj 
iirst mort¬ 
gagee. 


Floating 
aecurity : 


iiotico of the second, the equities would not been 
equal, and the latter will have his priority ^er the 
foirntr. The third mortgagee will be abie^lo tack 
e\en it he buys in the first mortgagee with notice of 
the ae'ond, provided he has not had such notice at the 
time of lending the money, 

(1) Tackituj hy Hard moitgagee. The rule as to 
the tacking by a third mortgagee has been stated 
abo\ r, 

l»ub it A, an ov\nor, having the legal estate in him, 
creates thioe siuce&sive (e(jnital)Ie) clriigcs in favour 
of 11, (' and I> respoctivt ly, he eannot, by his own 
voluntai) act, alter the priorities between B, C and 1>> 
b} trinsft-riing his legal estate to any one ot them. 

(2) 2\trlLnghy o jfi<lgmmt-rredifor. If a jndg- 
ment-crcditoi bu}s in the first moitgage, he sliall not 
be able to tack his ju<lginent-<lebt to the mortgage, 
because a judgment-cuditolr has not advanced money 
in coniemplation of that specific property, and more¬ 
over, the effect of a judgment is merely to charge 
the lilt crest which the debtor has at that time. 

(3) 7'acling hy first mortgagee. If a first mort¬ 
gagee advances a sum of money siibseaueotly to a 
second mortgage, without having notice of the latter, 
he would be entitled to tack. But for this purpose 
the first mortgagee must have the legal estate, (NT the 
best right to call for it. 

Floating security. A floating secariiy or 
cfiarge of the assets of a company is a 
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the properties of the company, both prcacMib and it 
futnre* liberty being given to the company to sell or 
mortgage its properties in the ordinary course of 
business. 

A floating charge will attach to tlie properties 
of the compa?iy which shall remain the unincumbered 
property of the company at tin* time of the realizati^v# 
of the security. So that a subsequent sab* or mort¬ 
gage ot.any of the prof§rtios will have priority over 
the floating security, unless the floating security ex¬ 
pressly prohibits su«‘b speeifje mortgage, and tin* mort¬ 
gagee has iioticfi thereof. 

(4) Where the legal estate is outstanding, tlie Swairiiics 
. , . , . , rank in order 

mortgages rank in order ol time, so that- in sucli a case f,f time, 

if a puisne mortgagee pa; s off the first 

ho cannot ttack. Htunding. 


(5) In Building Society mortgages no tacking was 
formerly allowed ; so that if a building society was the 
prior mortgagee, a piii.srie mortgagee could not tack by 
paying off the mortgage of such building society. But 
oow the* rule of tacking applies to such case.s. 

(6) ^here there is a mortgage with a surety, the 
mortgagee advancing a further sum could tack, even 
as against sifh surety ; but if the surety was a co¬ 
mortgagor, charging some of his own property as well, 
tti0 mortgagee advancing to the principal mortgagor 

iiot tack tu against such surety. 

If the mortgagee holds a bond-debt against the 


Tacking in 

Sofci(rly 

iiiortgAgeM, 


Mortgagee 
may tack 
against 
surety. 



whether before or after the mortgage, the 
roe cannot tack at all during the debtorjs 


Tacking of 
bond-debt. 
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lifo-tlmo, butm;\y Uck after his death ns against the 
hfir <»r devisee, and that otdy for the pur^iose of 
evading a multiplicity of suits. 


Tackiniif i« 
atjolislic.i ill 
VorkMliire. 


(S) By the Yorkshire llegistrios Act, 18H4., tacking 
has been abolishtal as regards all lands ii: Yorkshire! 
and in that county securities lauk according to the 
tlates of registration. 


Fiatul or 
grops iiegli 
of 

I list inurt- 
gngri,-. 


(0; ^rhe priori}’ of a fii^t fi^rlgagop may be lost by 
the fraiul. ini.srepresentat ion or gross negligence of 
the ])rior mortgagee. Ortbnary negligence will nob 
have tliis efTect. 


Consolidation. 


C\>nKolida 

tioii. 


Wlu'ie it 
appyed. 


If a person Indds two dilYorent mortgages of two 
dilVeienb properties belonging to the same mortgagor. 
In.* is pi ic('d ill the same position as if the two different 
propi'rtw's were mortgaged to him by one and the 
same deed for the sum total of the mortgage-moneys, 
so that ho may refuse redemption of one of the pro¬ 
perties unless the other one was redeemed. This is 
evdied the ride of eonHolidniUni, that is, the of 

the two securities into one, and is based on the 
maxim, “he who seeks equity must do eqijty.” 

This right of consolidation could not exist unless 
the mortgagee is the satde, and the mortgagor the 
same, in all the mortgages. But the doctrine applies 
if the mortgagees W’cre originally different, aild 
mortgagee of the one has purchased from mort* 
gagee of the other. 
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Consolidation and tacking distinguished- 

(1) 111 tacking, the mortgagee has the right to 
throw all the debts over one and the same estate, 
whereas, in consolidation, the nnu'tgagee has the right 
to throw all the debts on the ditVeri iit estates taken 
together. 

(2) In tacking it is essential that the rnortgagef^ 
has the legal estate, whereas it is iK»t so in consolida¬ 
tion. 


Con^olida- 
tiou and 
tnckin;; dis- 
tiiiguiahed. 


(.3) Notice IS fatal tf> tacking, whereas it is, gene¬ 
rally s[»eaking, irnnialerial in eonsfdidation. 


Illattlrdtih/i. 

P is the owner of propritifK X arid Y. I* ruoft^ages X to A, 
and then V to I>, Sijhsofjneutly he niuitgagts Y for a hocond 
time to C. Now A piirvliases frtim IJ tlie (liist) mortgage on Y, 
u'ith iiofire of t!ie t«eoond mortgage in favour of C. A niay 
nutstilf^hite, tlmt is, r< fuse to allow a rodempf ioii (^f jiroperty Y 
uideps hi-s im'rfgage-dclit on property X as well v as saristied. 
Thus he triay throw tH*Lli the martgage-uioneys on property Y 
f»o as to ‘*8111160X0 ont” C. 


Oonveyaning Act, 1881. By the Conveyancing Act, ijy tlm Con- 
1881, IconsoUdatioii has been abolished, and a inorl- 
gagor 'may, his will, redeem any one mortgage is alKjliahed. 
without redeeming the others, except where the parties 
expressly exclude or vary th^ provisions of the Act. 

But this does not extend to the redemption of only 
OQ^ of several properties comprised in one mortgage 
oil payment of a proportionate part of the purchase- 
moncy- 
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Special remedies of mortgagee. 


Morlguj^ee’H 
ifciiiCfiicH :— 

foreclosure. 


Wlio iniist 
b« nmcle 
partioH. 


Beniedy of a 

debouturc- 

>l)older. 


(1) Foreclosure. Oa default being made by the 
specified date, tlio mortgagee has the right of fore¬ 
closure i c., barring for ever the e<jiiity of redemption 
of the mortgagor. In an order nisi for foreclosure the 
court grants ti certain period—usually six months— 
fo the mortgagor to pay principal, interest and costs, 
and directs the nec(*ssary ac^unta in order to .ascer¬ 
tain what is actually due to the plaintiff. In default 
of payment by the specified date, the court makes an 
order absolute fin* forceloanre, whereby the mortgagor 
is absolutely debarreil of his right of redemption. 

In a foreclosure-action the mortgagor as well as ail 
the puisne mortgagees must be made parties. A 
puisne mortgagee may sue for foreclosure by making 
the mortgagor and all the subsequent incumbrancers 
parties, and if he offers to redeem tho previous incum¬ 
brances (i. e, “to redeem up”) he must make such 
incumbrancers parties as well. 

If a plaintiff in a redemption-action fails to redeem, 
his action will be dismissed with costs, which lias the 
effect of a foreclosure absolute. 

The remedy of a debenture-holder is to have a re¬ 
ceiver appointed, but he may also have#k winding-up 
order, or even a sale of the undertaking and the pro¬ 
perty of the company, provided it is a private corn- 
pan}*. If the company is a public one, e. a railway, 
tramway &c., no sale can be ordered, but a receifer 
may be appointed. 

. ( 2 ) ScUe, 
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(а) Bij the coitrt. I'^nder tlie Conveyancing Act, Sale l>y tlie 
IHHl, the court may, either in a foreclosure-action or 

in a redemption-action, direct a sale, upon such terms 
ns it thinks fit. 

(б) Under 'power of sale in the mortgage deed* yoAev 
Usually there is a power of sale given to the mort- saj^ ^ 
gagee. If such a power is exercised, the mortgagee 

may deduct the principal, interest and costs out of the 
sale-proceed.'« and pay ovt,^ the balance to the jicr.sons 
cntitleil to redeem. If he pays the residue of the sale- 
proceeds under a mistake to a person nob entitled to 
receive the s.une, he cannot recover it from such payee. 

If the sale-proceeds are insuilicient, he may proceed 
personally against the mortgagor. 

If, by the terms of the power, notice is rerpiired to 
be given to the mortgagor, and no such notice is given, 
a hona fide purchaser of the property who is ignorant 
of such omission would not be affected,and the reme¬ 
dy of the mortgagor would be to sue the mortgagee in 
damages ; but if the purchaser has express notice of 
such othission, he would be liable, • 

(C) Under statutory power, contained inm 19-22 g^^J^ry 
of the Conveyancing Act, 1881. By these sections it power, 
is provided f^at a power of sale is incident to every 

mortgage j but this power cannot be exercised unless— exercised 

(i) At least three months’* notice is given; • 

(u) Interest is in arrear foV at last two months 
after becoming due; or 

{Hi) There is a breach of some provision in the 
mortgage-deed. 
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'Vmlor (lie 

LiiiidH 

CliiiiMf's CVm- 
Act. 

Distress^. 


Effect oC 
liinitatious 
In the usee 
of the 
th 


A havinjy only an equitable estate cannot, 

by exercising the power of sale, convey the legal 
ORtale 

(c) y^ihr thfi Ld'ndx Consolidation Act, 

1845, if tljo mortgaged property is ('omjxilsorily acquir¬ 
ed, nompenHfitioii-iiioney goes to tlie mortgagee to be 
applied by him like ordinary Rale-prf)cecds. 

(-‘1) /b’.sfre.ss'. AVhen tljo morlgage-drcd contains an 
attornment-rlaiJS(', the nui4f*gagc(‘ may also distrain 
nptm tin* mortgaged prcinis'>.s all tin* distrainabh; arti¬ 
cles, whether belonging to the mortgagor or to any 
other person, ]n'ovided the attornment elanso i.'i r<‘gis- 
ten'd. In order («• ili>train against, a company which 
is bi'ing wound n[*, the leave of the court mint be fir.st 
obt aim'd. 

'rho mortgagee may pursue all his remedies concur¬ 
rently. This if he obtains only p.irt-payment on the 
bond, ho may institute a foreclosure-suit for the 
balance. 

But if he forecloses first, and afterwards sues on 
the bond or covenant, alleging that the value of the 
estate is nob sufliciebt to satisfy the debt, he gives to 
the mortgagor a renewed right of redeeming the estate, 
and thereby opens the foreclosure. 

i* 

He will also open the foreclosure if he receives any 
rent of the mortgaged premises after the order nisi for 
foreclosure, but beforobthe date fixed for redemption. 

Whore, by the mortgage, the equity of redemption 
has been limited in a manner different from the naes 
subsisting in the estate prior to the mortgage, it wilt 
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follow the litnitoMons of the onciiml estate. Thus, if of 

- , . - , , . , , , , rudemptiou, 

in a mortgage of the wifos estate by the hiisbaml and 

wife, the equity of redemption be reserved to the hus- 

ban<] and his heirs, there shall bn a resulting trust for 

^ the benefit of the wife and her heirs, because her estate 

is in equity considered only a security for the debt. 

To every Ciise the covenaiit for rodenijition must be 
8»ricliv followed. 


(^IIAITKH XXII. 


EQUITABLE MORTGAGES. 

An equifable joortgagn is effectcMl by a deposit of 

_ by 

the title-deeds of a pro{»erty with the civditoi , or wjth dopoMit of 
some third person on his behalf, with it\tent to create 
a sccorify thereon. It may or may not be accom¬ 
panied by a memorandum of the uqreoinent in writ¬ 
ing ; Ji mere deposit will bo siifbciont to charge the 
properly. Even whore there i.s no writing, the mort¬ 
gage will be enforced in.spitc of the Statute of Frauds, 
for it is in itself evidence of an agreement for a 
mortgage. ^ 

Remedies of the equitable mortgagee 

(1) He is entitled to foreclosure. 

(2) He is also entitled to sale, whether there is or 
is not a memorandum of the agreement in writing. 

The sale will in general be permitted one month 
after the certificate showing the amontit of what is 
14 


lietncdioK of 
tho eqnitablo 
iiiortgagea 
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due; but a period of Ihrce months may occasionally 
be given. 

Such mortgagee may, in one and the same action, 
ask for possession of the proport}', to be delivered 
after the older absolute for foreclosure is made. 

As regards lands in Middlesex, an equitable mort¬ 
gage by mere deposit neo I m)t be r.’gistcrod ; but if 
the lainl is in Yorksliirc, t.lie (’(|uiiabl<» inortg.agc must 
be registered in !iC(jord iiuje w-.^h tin? provisions of the 
Yorkshire lle<dstrit's A^’t. 


lotiuiiii 

(•iluiLiLlo 

luoitgajje 


A mortgigi‘ by di'[V)''it will cover future .advances 
if such was I he original agreemeni, (jr if such was 
stipidited for at th(3 time of making the .subsequent 
advance. 

A ileposit of dc'ds for thi’ purpo'^e ot jiroparing a 
legal mortgage ;ifl crw.uals wall be tfeetual as a v.ilid 
equitable morUjige in the interval. A parol agree¬ 
ment lo depoMt the tillo-ibM'd.s in futuia; «loes not 
eonsLitute a g()o(l ispiilahhi mortgage, but will be 
good if made in writing, without an actual deposit. 

All the title-deeds need not be deposited ; it is 
enough if the deeds deposited are material to the title, 
and there was the intention of creating a scciirity. 


Mori 

with 

tille-ib’Citd. 


A bvwi jide 
h'gul 

mortgage 
4V>11 I'revail 


If the e^piitablo mortgagee parts ^Vtth the title- 
deeds, and thus enables the mortgagor to create a second 
equitable moitg.ago, he' will be po.stponed to such 
second mortgagee 

Ibtt an equitable mortgagee will Ikj postponed to a 
subsequent legal mortgagee who had no notice of the 
'previous mortgage, provided he actshonest4% with 
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v^nlinary diligence. And t.lio fact that the title-<Jeed8 
W(?re not in the possession of the mortgagor will in 
general he sutti riontto impute gross n‘gligonco to such 
legal nnrtgig'M*, unle.ss h * Ijis hoitd fld^ emjuirod for 
the (ii'iMls, and reasonahle exoiiso has botm given for tho 
nonolelivery of them. 


rirAi‘Ti-:ij. xxiii. 

PLBD3B3 AND MORTaAGES OP CHATTELS. 

A ai uf p ’rs n»:il [U'opi'rl.y is a ItMiisfer of tin; 

ownersinp of the chattels, subject L<) the (‘(joily of re¬ 
demption, the {)r;sseS'«ioii fif tie* proj)-.‘rty remaining 
wilh ihe mortga 'or. 

O Cf 

A plriljf' of personal property [)is->‘s only tin) po-^.^rs- 
sion to tin' pledgee, wiih a right of r ^taiinT till tin; 
debt is pai^l of. 

Remedies: — 

(a) li< <1 niidii,} Whm a time is (ix :l for n!.lemp- 
tion, an 1 tj^at time <'X[nr *s, tli * pledgor or m »rtgigoi 
m ly redeem aft'rvVirJs ’.vithin a reason iblc time. 

Bat if no tim; Inis b) !;f fix * I, ih) iiljdgee Ins his 
whole life to redeem. 

{J>) Sdc. The pledgee or in>r;,gig^‘ niiy, after the 
period of redemption lias expired, o.i giving due notice 
sell the property without an order from the court. * 


over ail 

ojpiituble 

mortgage. 


Mortgage t)f 

I'hul U-.I.s. 


I’letlge of 
rltall' Is. 


lI'd'inptioM. 


Sale. 
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Mortgage* of 
reaHy 
compart'd 
with plftii^c 
4>r 

pcrnoualty. 


S^nrpliiH Rule 
proceeds. 


Mortgages of 
chattels 
must he 
rogisterotl, 
but plctlgoa 
need uot. 


MortgAges 
«f l4)<p8 


Mortgage of realty distinguished from a mort¬ 
gage or pledge of personalty 

(1) After default a luurtgagee of the latter need not 
foieclof^e, V)ut may sell on giving notice. 

(2) Before default, the pledgee may sell or .sub- 
pledge, and thereby birul the pledgor, in the case of a 
negotiable instrument; but if the instrument is non- 
negotiable, the pletlgor is bound only to ihe extent of 
tlu* pledgee’s light. 

(3) If the pledgee m£ike.s further advances, he is 
entitled to tack them to the original debt, even with¬ 
out any distinct proof of any contract to that effect. 

If on a sale there is a surplus after .satisfying the 
pledge, the pKdgoe may, on the plodgor’.s insolvency, 
retain the surplus to ])My off a subseijueut judgment- 
debt of liis own. This right is a right of retention or 
set-off, and not of tacking, and is available only on an 
insol venev. 


By the })ro\isions of tlu‘ Factors Act, and of the 
Sale of (lood.s Act, factors for sale may make valid 
pledges ti' bond /if/c lenders. 

(4) Mortgages (>f personal chattels must be in 
accordance with the Bills of Sale Act.s, and must 
therefore ba registered within 7 days offexecution, 
but a pledge need not be. If any formality of the Act 
is not observed, the mortgage is void as against other 
figistcrid bills ol sale, and even as between the parties 
to the bill. 


Mortgage^ of sl^ps. A mortgage of a British ship 
muiifb be in the tbrin prescribed by M^cbant Shipping 
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Act, 1894, and must be registorod by tho Registrar of niast, be 
shipping. Such a morlgage need not be registered 
under the Bills of Sale Acts. 

A registered mortgagee has an sibsolnto power of Their 
disposition, and may lake jnnsessinn of it, aiul aksn use 
it. But until he Lakes such possession, tho inorlgagor 
remains tlu* owner. 

An nnri*gift.t.ercj| mortgage uf a hliij) is valid between 
the parties, ainl as f||[ainst all persons (including the 
trustee in bankruj>tr*y) oiher than a sul)HC‘r|ucnb morb- 
gageo or [HUkdiasi-r dnlv registered, '^riie Act al.so 
]>rovidrH that, all ecpiities may he enhu'ceil agaitist 
mor'gagees of slops, just as against mortgagees of 
other pt-r.sonal chattels. 


Natural 
guardian 
< 3 . (t-\ ^ 


(DlAPTEIl XXIV. 

INFANTS. 

Classes of g^uardians. (H Naiiiral ffiiardian. 

The’ father is the natural gnardian of hiii l•'git.imate 
infant children, but tho court may give the custody parent, 
of a child under 1(» years to the mother, if that is for 
the benefl; of the child. After tho father’s death the 
mother becomes the natural guanlian of the child, 
Jointly with the testainfintary guardian (if any) ap¬ 
pointed by the father, or a guardian appointed by the 
court. 

The mother is the natural guardian of her infant 
iUegitimabe children. 
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({imrdian 
app<»intf!(l 
liy tlotiil or 
will. 


U|*p(illit(‘<l liy 

li KtiiUi^or, 
who Htuixia 
in iho 

fiitiici's 
position. 


< ituu'diiiii 
uppointial l'\ 
court. 


\\ aid of 
(’i>iirl. 


ha^ c 

projn'i't y. 


The court 
has control 
oror father. 


(2) T(fst(imcnfary guarcUai}, The father may by 
(lood, or )>y will (unless ho is a minor) appoint a 
guardian. 

The toother may also, by will, appoint a guardian 
of her ohildron to net after her own death and that 
of tin frither; and suc.h guardian will act jointly with 
nny,gnaidinn iijipointed by U»o father 

(.*1) dmn'dlaii (ippolnfed hy ,slranyt^r. Where 
the father has waived his n.itilal right of giiard.ian- 
ship in favour (tf a stranger, w!to has pro\id'‘d for the 
maintenanee and eduiMtion of the ehlld, .such .str.itiger 
may appoint a giiardiati, and the father wdl ho re¬ 
strained friMii interhuing ^Yith his guardianship, to 
the pi( jiidieo of the f'hild. 

(4) (Uuirdutii (tpyuliiifd hy the court. The Court 
of C’haneery may, as rejuv.senting the Crown's ]»rero* 
gali\e of 'fHiVfOfs 2 ^ dri^i ^ appoint or lemove a guardian 
of an iiif.tnt. 

Ward of Court .\n infant boeoines a ward of 
court when the court appoints a guardian of his 
person and [property. Ihit none can become a ward of 
court unless he has some property, for the court 
cannot exercise its jurisdiction usefully, unless there 
is property which can he applie'd to the maintenance 
of the child. N ow, by the Prevention of Cruelty to 
Children Act, children will be f)rotected even when 
they have no property. 

Control OTcr father- The father is generally left 
alone in his guardianship of his children, because the 
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law presumes that the father has both the inclination *‘*^y 
‘ 1 I -1 j remove 

and the capacity to do wliat is best for the chiui. him, if a 

Blit the court has an undoubted jurisdiction 1^'^ 
remove even the father from the gnardiansbip if a 
stron^^ case is made out— e. //., that he is habitually 
guilty of cruelty to his cliildr.'ii, or neglects their 
maintenance and e<luc!itiou, or is bringing tlnun up 
in a wav contrary to irood morals and religion. '^flm 

V ^ * » * * 

danger to the child must be both ]U'oximate and 
scriou-s in ouh'r to inance the court to inter(fr(3 in 
such a case. The' i-ourt more freipiently I'-moves 
other guardia us 


Powers and duties of guardians (1) The guardian 

regulates t.lm mode and the pl-vei* of educatiou of the 
Wind; hut he rnosr, hring up the ward in the religions 
persaa'<ion of the father, unless the father has dirert" 
Oil othi-rwiso, 

(*2) If the gaardMii wants to tak - the ward out of 
tin; jnnsdietioii of the c.nirt, he must give* security. 

(li) 'file guardian may receive the rents arnl profits 
of the ward's estate, but cannot eh inge personal pro- 
perty into real [»rop-Tty anil r\cr eeesfrV,. nri1«.»ss with tlie 
^eivc of the court, hecause such conversion may 
a(Toe,t, the rights of ;.|u* iiifaul/s representatives, if he 
dies under-age. 


Ciiiirdiiiu 

and place of 
ctlticiilion. 


((UiU'diun 
may reci-ivtt 
iiifomi* of 
vropcUy, 
t>ijt caiinol 
c )llVci t, 
cxcfpt with 
tin* leave of 
tin; court. 


• Warp UK Court. 

• • 
fl) Marri<vtf\ A ward of ctmrt must not-marry A Ward (if 
, , • r 1 . t 1 Oewft canuot 

without the sanction ot the court., even where the ,carried 

ward has a parent > r/, a mother'; living, and he or 

she consents to such marriage. All persons aiding court. 



Frt( lu'r 
ortliuftrily 
boMiul to 
mAititniii 
tiio cliihf. 
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an<l abetting such a marriage will be guilty of con¬ 
tempt of court. 

A guardian may be required to enter into a recog¬ 
nizance that the ward shall not marry without the 
l»\-ivft of the court. 

When the court has r<*as«)n to believe that an im¬ 
proper marriage is .about to be entered into, it may, by 
iiijunet.ion, restrain .‘-ueh marriage, aiul prevent all 
comtrmnicafions between tiio |^*-idgrof)m and tho brido. 

On an intended marriage ot a ward, the court would 
iiscerhiin tho )jro}»riety of the mirri.ige, and would 
decree .a propi'i* .settlement. 

By the Inf infs* Settlement Act, an infant not 

being under 20 years of age if a male, or 17 yi'.ars if a 
female, may, with the permission of the court, make 
a settlement, which will be ns v.ali<l arid binding a.s if 
ho or she were of full age. 

(2) Maintenamr. The father is ordinarily bound 
to maintain the ehildron, and be will not have an 
allowance out of the children’s property for that 
purpose. But where the father is too poor to give 
the child a suitable o<luc.itiou, he might have an allow¬ 
ance from the child's property. 

In regulating tho allowance, regard will be had to 
tho income of tlie child’s property, the estate ard con¬ 
dition of the family, or the distressed condition of the 
parents. In such a case the father will not asked 
to account or refund, if the child is being suitably 
maintained. 
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LUNATICS, IDIOTS, etc. 

Tho jnrisdic.tioti in lunacy was oriijfiti .illy vosled in 
the Court of Exchc(ju(,‘r on ils ivvcnuc side, from whiclj 
it was early tran-sforrod to the Chano(‘llor, and then to 
the Chancellor and the J-^ords Justices concurrently. 
The Judicature Act has left nritmichtsi this jurisdiction 
of the I..ord« Justices in lunacy ; an<l from their decision 
an appeal lies to the (.^onrt t)f Appeal. 

pjfpiity has therefore no jurisdiction over lunatic.^ 
as such, as over infants—a lunatic being j)hicc<l under 
the care of a committee, who is, uriliki! a guardian in 
infancy, an odicer, not of the Com t of (yhaneery, hut 
of the Court of Lunacy. Kijiiity thus exercises juris¬ 
diction. not hy reason of lunacy, but inspite of it, when 
the suhject-mitter is a trust or a mortgage for 
instance. 

* 

Lunatic's At regards the main¬ 

tenance of a lunatic, the court follows the law, in hold¬ 
ing the luna*-ic’s estate liable for ncc<jssarie3 supplied 
to him. But a.s rcgirds matters falling within its own 
exclusive jurisdiction, the Court in Lunacy acts very 
much according to its own discretion. Thus the rights 
of the creditors are subject to the needs of the lunatic, 
80 that they cannot proceed against the properties un¬ 
less sufficient is left for his maintenance. And if the 


Jurisdiction 
ill lunacy. 


Ouiirt of 
liunacy. 


Tjiinatiu’s 

irnniituriiincn 

would 

prevail over 
creditom as 
Well as over 
the trustee iu 
bankrupt'^y. 
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Next of kin 

HCinetiint’H 

inaiiitLiiiied. 


lunatic becomes bankrupt, his property vests in the 
trustee in bankruptcy, subject to bis maintenance. 

The next of kin. If t he property is large, the 
court will make an allowance for the direct benefit of 
the lunatic’s next of kin, and thus indirectly to bene¬ 
fit the lunatic himself. 


Cotivcjbion 
iit not 
oiilinarily 
nIlo\vi'<K 


Chaneoi v 
Court hiiH no 
jui isdiclioii 
ovor fi 
Innalic imt 
SO loiunl. “ 


^Conversion. The court will not generally allow a 
conversion of the lunatic’s property, so as to affect 
the slate of th(‘ rights id’ ^is represontafivps ; but 
where it is for the bent fit of the lunatic himself—solely 
baviiig H'gartl to llui iolerosLs of the lunatic—the court 
may order a conversion. But the coma. usualK’ pro- 
lects the riglils (»f tin; lunatic’s representatives. 

Lunatic, not so found. Tlie Chancery Court has 
uo jnrisdi:*tion as such over a person not fmml to 
b<‘ a binatie, unless there an^ trusts to execuU,' or the 
fund has been piid to the Court ol Cham’* ry, in which 
case that court assumes jurisdiction over the Inn atie 
and his estate. 


Under th(' Lunacy Act, application may be 

mjido li> the blaster in Lunacy for directions as* to the 
matiageineiit and administration of the properly of a 
person of unsound mind not so found. 
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LIENS. 


A lien is a passive rip;ht of retainer of a thin^ with- ‘Li«'u' 
out any active until some claim in respect of it 

is satisfied. 


Classes of liens. 

(I). Oil 

(iC) A lutrtdvlav lien, wliieh is confined to llic 
particular ehaioc. 

(b). A gf*nf i'<t/ lien, wliieli extends to llio ijeneral 
balance of aerounls. 


Ijion oa 
piKuls IS 
oitluT 


(2). (hi hind Where possession is delivererl to 
tri the pur(di:i‘^''r before payimMit of lh“ whole or a 
portion of the pi]rel)ns'*-rnoney, tin* vioidor has an equi¬ 
table lien on the pro)>erty (see pjioe l7o\ 


(3). Holu'lh)!'"i lo'n. 

(a). ()n (hteds and 'papers, 'fins lien <1 ()ch nrit 

de]ien<I on contract. It is merely an equitable ri^hb 
to nejjatively ^vithbold the deeds, books and papers 
from the elient until the bill ia paiiJ. In order that 
the lien may arise, the deeds must have been delivered 
to him a-s solicitpj. and not otherwise ; and the lien 
is for costs only, and not for debts. 


Soliciloi's 
lira on 
ilcodn, 


{h) On fund realized in a Buit. 
which may be actively enforced. 


This is a lion as wtll as 
money. 
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Bankor’rt 

li«n. 

Joiiii' 

ifiiant'M lii-ti 

for of 

loilMC. 

Company’^ 

Im'ii on t liC! 
kIuUv* of H 
intMil lor. 


(4) Bankt'rs lien on security <leposito<l by the cus- 
t»)rnc!r, extending to the general balance of account. 

(5) •/oiat-tfnian^ lien for costs of renewing lease 
If there are t wo joint-tenants, and one of I hem renews 
a lease for the benefit f>f both, he will have a lieu on 
the moiety of the other lessi'O. 

(/>) Bi*ni of Cum Jiff)) If. A limited company may, by 
virtue of its arlicrlcs of association, liave a lien on the 
sliaro of a member for a^y debt, or liability of the 
member to the company. 



I 


CHAPTER XXYII. 
PENALTIES AND FORFEITURES. 
I. Pknai.tiks. 


Wherever a penalty or forfeiture c'l:vu$e is iijsertc<l : 

, , " r L "hatjt 

merely to ^seriire the pcrfe||fntii)ce of s«>me act or the mranH. 
on joy men I. of some benefit, the performance of such 
act is the principal intention of Lh»' parties, an«l the 
penalty ^.tr forfeiture i.s merely aceess(jry thereto. 


As equity look.s to the intent rath<T than t<» the 
form, it will relieve against the penalty, ajid direct the 
party in default to jtay reasonable couip<*nsatioii [sire 
page Ill. h)]. 

lilfiMlrfifiijH. 


PaKCti on tho 

“(.'Unity 
looku to iiic 
iiiloot rather 
than to tliti 
n.riii.” 


A proinincH to pay It!*. 1,000 to Ji xvithin a year, witii a hti[»u- 
latioii that ho will h<; lelieved freni uH liability jf he payw 
lU. r» 0 U within tiv ru'nilhd. llvre tlej proniih« to pay K^. •'jOU is 
ill tha DAtuye of a penally, anil even after ihy i*pc( ilied dale has 
expirod, c'lputy will relieve A ajrainKt the penalty if he pays 
Ks. 600 with rea^onab!*’ conipenaation for llxi delay. 

A penalty-clause being thus neglected in equity, a A proriii«o 
promisor will n?t. be excu-sed from performing the act „„jy 

even if be is prepared to pay the penalty. 

JUutifratiott. enforced. 

A promiaes to convey certain landa to B, and in default to 
|wy lU. 1,000 to B. A reCuHea 10 coavey, and wants to b« rc- 
liavaU of the contract on payaieot o£ lls. I^OOO. B tuny .sue Un 
specific p.'rloroiaticc. • 
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Hut not 
wlinn the 
prouliHor in 
llliMtltlld to 

have a 

flioic** of 
t^\’(» tllillUIH, 


T'(‘n;l]l}’ liinl 

ctl. 


How 

I'l'twooli Ihp 


But wIkm), l»y the jiprrceTiionr, tho promisor has tho 
choice of chuM^T either of two things, for one of whicli 
ho will Imvij to ply nioro- than for tin* other, it is not a 
cast* of penalty. 

H‘a l.u) Ilor.,* l.‘|,s a at .j > ert lin iiini tlio t?naiit 

r )V(’iia'.t-< t !iat if lu' ill* ei''aii-rs i** a li >t *1 lia s'lall p.iy 

lii^htir reiil. flie aiMiiiiiual rcnt^H in-l to Ik; l,ilo*'» as ^ pou-illy. 

Distinction between penalty and liquidated dama¬ 
ges. The ij'iesiu.M ofron ariM**, a-, lo \\helhcr u parti¬ 
cular .’^iiin iianu'd in tho agroernoni. to ho [laid if a 
c'rt lit) eomljtioii he hrok-n i-< a p<'ria!ty, -.r I 'tqv ldaf(‘<l 
dll i;i reason ihle eomjieiisa* ion for the injury 

wliieh lie* pu‘ti>‘s h‘i\.* fiOiHi. fide osiimatcd as likoly 
to .ariNr fioin ihohreaeh iti tjM *'>lion I.i<]Ui<late(l daina- 
Ci'.s w.uii'l he cJifo loit-a p.*o lit V w tall Mot With 
re'<p*',;t to the d'.-'tfri -'ion helw.'cn the two, tin* foliow- 
MiLT riili s inust he (,hv<T\i‘d ; — 

O 

(,1) uhereilio payment of a sin iller sum is .seenreef 
by a larger, ihe latter is a penalty. 

(2) wht're in an agieom.mt a person [iromi.ses to ili 
several act**, and one and the same saiS is made pay 
able for or (toy of llie stipn! itnnis 'hat .sum i 
in general, a penalty, , 

\ pmmises to sing at H's Uicsure L r a t«Tin, the eontrae 
stipuhiiin-.^ that A ."haU !».• liahle to pay Hft. f.jr his absenc' 

_ V 

.ftom aU or o//y mf of such p.'rforintnc’s. This ia a penalty. 



1‘EXALTIES. 



Exvt^ption. But where the j);iyQienb stijiulated for 
is proportioticd to the piriiciihir bronch, a»d specially 
if It is o\'prossed in the contract that the payinont is 
to boar interest from the date of stieh breach, it will 
be liquidated damages. 

(d) Where there is ordy one event on which the 
money is to become payable, an i there is no ineans*ot 
ascertaining tho damages resulting to llie jiromisoo 
from thb breach, it will liquidated damages. 

The mere use of either pluase “ penalty,” or “ liijui- 
dated <lamageh” is not eonelnsive ; and in case of an 
ambiguity efjuity l-‘an,s towards construing the .sum 
as a penalty. 


11 FORi’EjrntKs, 

^J'he same j>rinclpies govern tho court in rclit'ving 
against forf-itures, other than forfeitures arising under ane in 
wills and settlements, leases and other strict con- 
tracts. ae.iunfni. 


Forfeiture in leases Kveu in the case of a lease, lonr iima 

11 1 • ■ 1 eoii- 

cquily would grant relief in the malt* r of a forfeiture |,;i)in.'nt of 
for non-payment of n-nt, Jbit no itdief will be given 
after re'Ontwj' Viy the landlord. 

Now, by the ('onveyancing Act, IbMl and 1SS2, the I’ejbitnro 
High {.ourt is empowered generally to grant n. lief 
between lea.s/?r and lessee, and between b-ssor and 
nndcr-lcssee, upon e<piitable t(;rni 9 and on paying to 
the le.ssor all costs and expenses, in all cases, except— 

* Exjqaiufj«, 

kc) The convenant not to assign or andcrlet. • 
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I‘\'i ffitiirc I 
cillxT strict 
contracts. 


{b) The covenant of forfeiture on bankruptcy. 

(r) The covenant in a mining lease for inspection 
by the lessor. 

Bnt an innocent utuler-lessue may be relieved 
against any forfeiture for underletting. 

Forfeiture in other strict contracts, for instance* 
temircs. In such case.s the court has no doubt juris¬ 
diction to grant relief agni^^t the forfeiture, but it 
will do so only in exceptional cases. 



CHAITKU XXVm 
ELECTION. 


Where a person his own properly (nan>e:l What 

to A, and by the same instrument j[»rnnl« to H a pro- rleetioa. 
perty (nninecl Y) beloo^intf to A, whetluT believing ifu' 
latter property to be hi^own or not, a ca.'ye of election 
arises; A is “put to Ins election" llial is to say, is 
re(p»ired by law to cloeide whetlier ho will cleel in 
favtiiii of the ixitrmnent, or agair.st the instrument. 

If he elects in favour of the insirument, he will get 
projierly X. hut must relmfjuish f»ropert.y V (which 
belongs to him) in fa\our of I». If he elects against 
the instrument. h<- will. i*f course, retain his own j)r(»“ 
perty Y. hut must reliiupiish property X, from whitrli 
K will bo eompensated to the extent of the value of 
propt?rty V. whi<d» Ims been attempte<l to be given 
over to him. If there is a residue after sHti-sf^ing 15 
it will revert, to A, 


Tl»e principle (»f election is that he whi> acrept.s |{a8fsf on 
a benefit under a deed or will, must accept it as a 
whole, conforming to all its provisi(»ns, and giving up 
every right ^nerm.'^istent with it. In other werd«, 
election origirmtes in two inconsistent alternative 
rights where there is an intention, expre.ss or implied, 
that, both shall not be enjoyed. In a ea«e' where 
a person disposes of property not his own, and at 
the same time gives to the owner* of the property 
a benefit, there is a preaumed intention that one shnJl 
15 



22V, 


ELKMEX'J*S OF Ei^FlTY. 


DoliniLioii. 


I'loiii Itoiiiiin 
l.iw. 


Tlic JoiiOi: 
snav ♦•itUftr 
ratify it wr 
fionr 
it. 


In tlu’ latlor 

tllt lQ 

'WOlll'i 1)0 


be II Hub.stitiite for the other, and shall take effect as 
a whole Tfie (loneo is put to his election, for he 
who sei'ks eipiity must <io eijitiiy. 

Kleetion has thereforo been deHtteil as choosing 
between two rights when there is a clear intention 
that both were not intended to be enjtiyed." 'J'he in¬ 
tention, los we Intve seen, need not be i‘\pro?!s; it is 
presiimeil »n the absence »tf anything to the eontrary. 

The d oeinmu of eleetion, 's ilnived I'roni the IIo- 
man law, with this ditTer.eice, that in Keinan law 
a ease ofeleetion arose <»nly when the dome’disposed 
of property beloiiing to another, knowing it belong 
to .such other: for if a gift was made un<icr the mis¬ 
take that it belongoil to the donor, the gift vvas in¬ 
valid Rot in Knglish law it is wholly immaterial 
whethiT the d<»nor knows it to belong to another or 
not. 

Option of the donee. The donee, a.s we have seen, 
may— 

0) elect in favour of the instrument, that is to 
.say, aceejit the gift and relinquish his own jiiopcrly 
in favour of .such other person to whom it has been 
given, or 

t2) elect against the instrument, t^at i.s to say, 
insist on retaining his own property; in which case 
the gift* to him would be sequestered, and out of it 
e.on>|H3nsati<)n would be given to the disappointed 
transferee, so far as such property will go, and the 
surplus, if any, will revert to the elector. It wiU be 
noticed that election against the instrument would 
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not. give ii.*<e to forfeiture, but to (;<unpensat,ioij out fotfeititro. 
the property. * 


lUuxfruiiun. 


A t«'sljiior lil-i o\\» pruprrty iwiiiumI X tu It. .‘iiul ly 

tlu» p.'onc will ITh pioj orty V (o C, li r!t*(in 

ilii‘ inKtrnnieiit, ». eliOdSot* lo ictaiu V. Here tJ will 
rt-t'-'ivo the pii)]>eity Y from piopoity X, Mtxl if th»iPo 

is .1 sm pill's, it v\i!l tp Ih 


CondHifins of electioiA - 

(1) IVoperty wliieh belongs to A he given over 
to H bv the tliuior. 

w 


When doi.s 
II <'as« of 
s'lor.tion 
ai itio. 


(2» The donor must, at the same t ime, grant some 


property of hi.s own t«) A. 


No election. (1) Whore the donor grant.s two pro- \Vh«re no 
portios of A*s otv)i by the. same instnnnonf, m> ease ,,f' hoiion. 
election ari.sos 


(2) Wher<‘ the d*>.'ior «loo.s not give some properly 
• tf kin oif'ii to the owner of the other profierty, no ca.'je 
of cdcctioii arises. 


Casi:.s OF Election i;Ni>Eit Foaeu.s. 

The law on this hea<l may be summririscd as fol¬ 
io w.s 

X. Where, \|nder a power, an appointment is made Ki^.rijon by 

to a .stranger to, the powi r, and bv the same instru- . 

® ‘ rntiihid in 

menti some bein fit is given^ to the pe rson entitled in default of 

appo)iit[n«aii. 

* rndor S. 3./ of tbo Tninch-r of PlOpdfty Act. an wfll uk ujjtUr 
S. 167-177 of tlic Imliaii .Si»<’'xs»kiii Act, under oich nreDm^tances 
tbe donee forfeiti tb« W'hkfa thereby rttiirriK to the dorioif 
subject to mmlclnlt coni[>eriPalion fco the disaj-puinted transferee in 
certain ca«es. ' • 
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No I'h'ction 
by art 
of tiiu 

]>OWf I . 


Altsoliitf 

appoiritiiif'iit. 

iDotiiti'.'aticii. 


default f>f appointment, the latter is pul to his elec¬ 
tion. 

jHOmtruhnu. 

.\ fiUtrl \s L* A vriili u powt r to appoint to X. V and 

and ill default of mu b njipoiiilnu'Ut, to }t. appoiiita to P. a 
Htranopi* to tlio power. Tlia appointiiient it« iiivalid, ninl the 
fii.ul will go to It AK if there bad lu-OM no appointUietit. Ibit if 
A, by the njimr itiatrinnerit. granted a pvojierfy <*f bia own to It, U 
would ho put to hi*- elt'vle>ii •* to whether to nilifv sneh 
appointineiit iw mtt. 

II. Where an appointuicnt is innde to si stranger tr> 
jv power, nrul by tin* same instrument a benefit is 
given to an object of the power, the l.ittir is md put 
to his election. 


Jllxttfntlinf. 

ir, in the above illii.strsduui, A appiniits to P, a "fnuiger t<> 
the power, and hv tlie .Minio i'lHtnimenl gr.iots a poiirierty of Iuk 
oan to X. X i.s nut put to his ohs tiini. ineuu'ie no pr<iperiy of X 
has Iteon gneii to P. in as ninch a«. until an npfKiiiitrneiit in hia 
favuiir. the fviinf does lud belong tu X, 


III. Where there i.s an absolute appointment by 
will, coupled with a modifioation, the nunlification 
being such as the law will not allow, c. <j . when it 
infringr’S the rule against perpetuities, no case of elec¬ 
tion is raised. But if the modification is nr t contrary 
to law, a case of clctctfOH may be raised. 

Where donor has no ^wer of disposiUon.—Cases 
of election may sometimes nrisr, where.th*^ donor has 

. eP'i'*" ■'7 ' * ‘ '' 

i\ot the legal capacity to dispose. 
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{it} //>/<(/I'y. It’an in Cm l grants Ills own 

to A, and grants A’h prof»erty to H, tlio is intdlec- wljMrt» donor 

i t 1 1 I 4 - - is an infant, 

tiial, and no o.aso rd oloction ar>so!». ’ 


(h) Prior to tho Married Woiiu'm's ]>,■()_ 'W a marrioil 

wdiitun, 

perfy Act, a n arrieil wointm being iiieonipetent to 
transfer, could not raise a case of c'b'etion. Kvon 
now she can rai«e a ease of election only under exce|)- 
tional ciremnsfiinces. 


('■) Pri'iT lo lie* Wills Ael, l<Si{7, if a will was not or whoro 
MiffK'ien!!y attested to pass freeholds, (ho heir was 
bound to eli'd. Hut if a properly attested will attenip 
tetl Jo disjMso '>f afti'r-actpiiieil property (which was 
then invalid), the heir was put to his idection. 

pi) in n>sp(U‘t t>f (htnrr. Wliero the 1'uwer , j. j„ 

Act, did not. apply, that is to s.ay, in the case of "f dowor, 

widows married in or before the year ISdd, a widow 
might have been put to her ebetion at law by express 
words only, and in erpiity, by necessary iinplieatidni 
when it clearly iippearcd that the intention of the 
donor Avas to oxclnde her fruin the dower. ’ But this 
intention would not have been implied, unless the 
instrument contained provisions which were ess inti- 
ally inconsistfiit with her right to dower. 

Now, by the* Power Act. any gifts of the tes¬ 
tators whole projierty altogether defeats her claim of 
dower, without giving her any option to elect. 

(«) Derivative interesL Where a person is deri- 

^ «r in caws 

vatively entitled under another who has already elec- «f derivative 
ted against the instrument, the former need not elect. ”*^*’^®**'* 
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of 

♦•lection :— 

inarritid 

woinun, 


iuAiiit, 


or a lunatic. 


The cU>ct«u 
may ctmuire 
into tlin 
value of the 
properties. 


Election 
may also l>c 
♦letchniitcd 
by cuiiduct. 


Bub where there has been no such ejection bv the 
predece.ssor-in-interest, the person derivatively en¬ 
titled must elect. 

Mode of election. (1) Mar ried u'oinav, A married 
woman may elect by deed, in the case of realty, but 
in the 3ase of money, the court will usually direct an 
erwjuiry. as to which of the two courses would be the 
more beneficial, and the worn.an must elect within a 
reasonable time after such od)juiry. 

But with respect to her separate property a married 
woman has the same power of election as a male 

(2) Inf'jvf. In some cases, election by an infant 
may be deferred until he comes of ; hut in most 
cases the court will direct an emjuiry and elect on the 
result of sucli empiiry. 

(f‘>) fAinatlc. In the case of a Iniiatie, on the other 
hand, election will not be postponed till the lunatic be¬ 
comes sane; but the practice is to refer the inalter 
to the Master in Lunacy, and tlie court will elect on 
the result of an empiiry by him. 

Rights of the elector. Before election, the ^uuTon 
compelled te elect i.«« entitled to enquire into the 
valuation of I he two proper! ie.«. An election made 
under a mistake of fact is not binding.^ 

Election by conduct. Election deed nob' be by 
express words; it may be by conduct as well. For ins¬ 
tance, .where a person put to his election has long en¬ 
joyed the property granted to him, knowing of his duty 
to elect, he will be deemed to have elj^cted in favour 
of, the instrument. What amounts , to an* election by 



rEltlOllMAXCE. 


sai 

comluct is, in eac;ii (;;»««>, u question of fact; no hard 
and fast rule can l»e iaul down as to the [U’tcise peri¬ 
od (tf time after whicli an election against the instru- 
nu nt wouhi luvt he |K*riiiis!*ihlc.* 


CHAPTKK XXIX. 

PERFORMANCE. 


The*doctrine (if perf^rnancc is based the maxim, 
“ Kqiiit}* imputes .an infontiorj to fulfil an obligation.” 
A\ here a man covenants to perform a certain net, and 
he docs somethirfg which may reasonably he taken as 
a perfiunnanec of the covenant, ho w'ill he taken to 
have done it with the intention of performing the 
Covenant 

There are two elaspes of cases in which l.h(‘ question 
of p<‘rformanoe :nis(‘s :—(1) w here thero is a eoveiiant 
to purchase and settle lands rm a person, and a pur¬ 
chase is afterwards made, hut no .‘settlement is made; 
and (2) where there is a eoveriant to leave prrtpertv to 
a person, and the eovenantor dies inlestatt*, arid a 
]»ortion of his personal estate crunes to such person 
under the Statute of Distributions. 

I. Coveifant to purchase and settle lands. In 

Lfickmerp V. Ffavl (tf CarlUlp, Ij')rd h, ujmn his mar¬ 
riage with L-idy C, covena'nted to lay ojit, within one 


What 

iK'rfiainarirf, 


Two claascH 
of rases. 


Prrforiioiiicv 
of a (Ovenaut 
to purcluiMf- 
and Hetllr 
UndM. 


♦The Indian Succession Act. S. 174 as vrel! ao the Transfer of Pro¬ 
perty Act, .s. 35, baru rat the gordian knot wil h a sword )iy pro- 
Tiding that two years’enjoyment of the gift or logwy would raise 
a presumption ofolction in favour of the instrainent. 



Lrt-hmt'rr v 
(JarlUlf. 


JkiiN'M laul 


2.32 ELEMENTS OF EQUITY. 

year of iii.i inarriaijt’, X.*W),00() in the piuchnsc of fiee- 
hohl lunJvi in jumspssion, be settled on himself for 
* life, with remainder to his wife. Lord L. was at the 
date of his marrisge, seiz^'d of certain Unds in fee; and 
that after the tnarriago he purchased certain other 
estates in fee-simple of about £500 per annum, to- 
j.jf\^hcr with other estates for life ami in reversion. 
J/rlU, that the purchase of lands in fee, of the value 
of £500, Was a part-pi’rforniai0l^ of the covenajjt, but 
the other piopeitics not beiu); in fee, could not be so 
treated; ami rhi* Ibllo'viim Milt‘s were laid down : — 

(L Where tin* Intids are of less value than the lands 
contracted to be sold and settled, they will be taken to 

ft 

be a pnrt-p*-i forin inee. 

(2) Where tho covi-nant relates to a futtirc purchase 
of lands, those lands whijh the covenantor is already 
seized of at t he date of tin' eovenant are not to be 
taken as pai t-performance. 

(3) Where the lands purchased are of a dilferent 
nature, they will tiot b** taken as part-performance—- 
e, g, the estates for life and in reversion in the above 
dlustralioii. 

(4) Allbough It is covenanted that the money shall 

be paid over to trustees to be laid by #ieni in such 
purchase, the absence of the trusiees’ \x»nseni would 
be immaterial. • 

A coveriant to settle Unds creates a mere s^iecialty 
debt, and not a lien on the lands, so that a purchaser, 
or mortgagee of the lamls, even with nolict^, shall not 
be bound thereby. 
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II. Covenant to leave by will. Where a person 
covenants to leave his widow a sum of money by his 
will, but afterwards dies intestate, so that the wife 
inherits a half or a third of his personal property 
under the Statute of Distributions, the question arises 
as to whether the widow can claim both the slitire and 
the money under the covenant, or whether tho inheri¬ 
tance IS a performance of the covenant. 

(1) If the husband di^[>rioi‘ to tho time named for 
performance of the covenant, tho inheritance is taken 
to be a performance of the Oi>Vfnant, so fur as it will 
go; because there h.-i.s been no breach of the covenant* 
and the husband property to the wife, a.s he ha.s 

promised to do. 

1 , 2 ) Where tho husband dies after the expiry ol the 
time named for perf«»rmance of the obligation, the 
widow’s share is not to be taken as a perfonnaiico of 
the covenant, and she is entitled to claim both ; be¬ 
cause there was a breach of the covenant before tho 
death, and from the <late of .such broach a debt accrues. 


Covenant 
to leave by 
will. 



CHAPTER XXX. 
SATISFACTION. 


Satinfaction Satisfaction is, like performanco, basctl cr. n {•n - 
‘****”^^‘^ intention to fulfil an obligation ; but wherero 
l>trfnriuftri(.e. iiv performance the iflrnfiral act covenanted for i> 
supposed to have been clon<‘. in satisfactum the act 
dune is something different Qi’otn tl>f* .act covehanto<I 
and i.s a suhstitute for it. 

Casts of sat.isfa( tion may bo grouped untler fotu 
heads, viz.—(1) satisfactiou of debts by legacies; (21 
of l(‘gaci»‘s by debts ; (d) of legacies by [»ort ions, and 
(4) of portions by legacies. 

Satinfftotieii (1) DcbtS by legacies. The gonoml rule is, that 

<i| (loliK by person grants a leg.-icv to his cr^'ditnr, not taking 
t'gaeifs. , . . ^ 

.any notice of the debt at all, the legacy being of equal 
or greater amount than the ilebt, the legacy "ill be 
deemed a satisfaction of the debt, on the juinciple 
that a man is presumetl to be just before he is gene¬ 
rous. 

The court Hut tho court leans against the pre.sum[)tio.i of 

tho*** satisfaction, and in the following ca<*es the doctrine of 

l>i' 08 n«ipti‘.>n satisfaction does not apply:— 
of 

satisfaction. 


Casca " here 
the doctrine 
does not 

apply- 


# 

(1) Where the legacy is less than the debt, it will 
not be taken to be a satisfaction, even pro 
But if the legacy be equal to, or greater than the debt, 
it will be satisfactiou of the latter. Where the debt is- 
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to legacy,and the debt i-i? paid bofi>re the 
testator’s death, the legacy is adeoine<l ;^discharge<l). 

(2) Where the debt is contracted after the will 
naming the legacy, the legacy will not bo tak<*n to be 
a satisfaction, because the testator cannot he pre- 
snined to have»,hy his will, intended to discharge a debt, 
not then in existence. , 

' i>^\ Kqnity will also lay hold of slight eircninstances 
showing that the lega(’^ was not intended to have 
been a satifaeiion ; thos 

(a) Where tlie will contains an express direction h»r 
the. payment of debts and legacies, or of debts only, 
there Would he no satisfaction. 

(h) Wheio the legacy is in ide p.TVahle after (b.*bf, 
there would be no satisfaction. 

Blit w'lnm it is payable before the debt, there would 
be a sat ,sfa<;ti‘*n, 


(c) Where the legacy is of the resi<liie of the e.state, 
or otherwise uncertain or contingent, there would bi; 
no satisfaction. 


[In. Roman law a payment was c-ilhal {f»^s than 


another, when it w’a.s le.sa (rt) in ipiantity: (b) in eon- 
venience of place: (e) in time, and fd) in cpialily. So 


satiMfrution 
\\ Ic'rc li'gac^V 
iw /f'MM timt) 


that,•using t.^e term /c.sjv in the sense familiar to tlu; tlx* <Icft. 


Roman law', all Jlhe above eases may be ttaied in only 


one rule, viz,, that there shall bo no hatisfaction where 
the legacy is less than the debt.] 

II. Of legacies by subsequent legacies.* 

* Asf to the rules of consIrncUon whero two l**g»eles arc given to 
one and the same jierwin. aee. s. 88 of the Indian Siiccensioii Act, 
which repniducc'? the rules of e juity given here. ^ 


Satisfaction 
of legacies 
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by 

siihf«Ci|iieiit 

\vlnjili()r 
under the 
ftaiiie 

iuHtruiiKMil 
or iiiitlor 

instrumeiitw. 


Satisfaction 
of let^oies 
4iy iMM'tions. 


A. Viiih r the same uisMurVsnt, i.e , same will or 
'tame codicil. 

(1) Where the two legacies are of equal amount, or 
of praetioally equal amount, though with small differ- 
encos, the legacies are Hahstltalive, that is, the legatee 
may claim only one such amount. 

\'l) Where the two legacies arc of uiUMpial amount, 
the legacies arc ctonnlaticf^f is, the legatee may 
claim both. ^ 

B. l.iulcr ditfto'f'nl iosfranicnfs, that 1% hy ike 
(vUl and a codiriL or tof diij't'rent ci>dicdt*. 

The two legacies, whether of equal or of unequal 
amount, will be taken to be cumulative. 

BoD where the legacies are of equal amount, and 
the same motive is cxfU'ossed in the two instruments 
for the two legacies, the legacies are substitutive. 

Extiinsic evidence is admissible to support the 
will, timt is, to establish that the legacies arc cumu¬ 
lative, where the court raises the presumption of 
satisfaction. But such evidence is not admissible to 
contradict the will, that is, to ' show that the testator 
intended the legacies to be 8ub9titutiv|^ where the 
court does not raise the presuinptio:i of satisfaction. 

III. Of legacies by portions. A jwriion means a 
sum ot money to establish a child in life. 

Where a father gives a legacy to a child, and after¬ 
wards gives him a portion, the portion is a satisfaction 
of |he legacy. 
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IV*. Of portions by legacies. Where a father agrees 
to make some provision for a child, niid afterwards 
grants him a legacy, the legacy <lisc;hurges the ngree- 
ment for portion. 

(1) The foundation of these two nile.^ (Ill ami IV.) 
is the parental relation, or its equivalent ; thus— 

(a) The doctrine does not ap])ly to the case of a 
stranger, in whose case there would be no satisfaction. 
He wf^)uld bo entitled t^ p^ aim hotli. 

But where the legJil^' given to a stranger for a 
apeeificd purpose, and afterwards an advance is made 
for the same purpo.so, there shall be rm satisfaction. 

Where a legacy is given to a mixed cla.s.s of children 
and strangers, and tho children's legacies are after¬ 
wards satisfied by portions, such sati.sfactioii of the 
children's shares would mil. increase the si rangers’ 
shares. 

(b) An illegitimate child is a stranger in the eqe of 
the law, within the meaning of tho above rule. 

(c) But if tho testator stands in loco 'pareallf* U» 
the legatee (including an illegitimate child), there 

t 

shall be a satisfaction of the legacy by the advance- 
ment. and vice versa. 

(2) Although in the case of a satifnebion of a de.bt 
by a legacy, ih^ court, as we have seen at page 234, 
leans against the presumption of satisfaction, still in 
the case of satisfaction of a portion by a legacy and 
vice rersa the presumption is reversed, that is to say, 
the court will presume that there has been a satisfac¬ 
tion. So that the presumption of satisfaction in these 


SatisfACtioo 

of portions 
by Ifgncie®. 


Unles ill the 
nliovo two 


No 

satisfActioii 
wheru iioiioe 
Ih u Ht I anger. 


or an 

illi*;>itirnato 

child. 


Wlii'rc tt)i‘ 

prosuiifplioT) 

of 

satisfaction 
is raised. 
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latter cases is not rebutted by slight differences of 
amount, or of the time for jmyment of either. The 
same principle is applicable where the settlement 
comoH before the will; but as a person claiming under 
a will is in the position of a quasi-purchaser, he has a 
right to elect between the settlemetjt|ind the will. 

The question of satis'not arise as 
regards advances actufdly na4^<^ properly actually 
transferred under a settlcmSQpbul only w'iih .respect 
to advances or property agret^to be made nr trans¬ 
ferred. 


S)>ecial 
appoiiiitiuMit 
to one of a 
rltiHP, nftor 
j'ciieral 
appointment 
1o all. 


Advance- 
incut i>n 
inerriago is a 
HatisfM^tion 
of a debt. 

Child must 
bring into 
hotchpot a 
debt reteaaod 


(4) Where, under a special iwcr, au app.>intmcnt 
is made by will to all the mcni trs of a class, anfl after¬ 
wards an appointment is made w will to a particular 
member of the class, there ^\no satisfaction; such 
person will share also o«]imlly wfli the other members 
of the class. 

(.5) If the second sum is less trf 
there shall be a satisfaction pro 'j 
plete satisfaction. 

(G) Where a parent or husban 
child or wife (as the case may be)7^to whom he is 
already indebted, the legacy would operate as a satis¬ 
faction only when it would so operate in^thc case of 
strangers. And an advancement mad<* upon the mar¬ 
riage of the child would be*considered as a satisfaction 
of the debt, 

(7) W^here a child owes a debt to the father, and the 
father afterwards releases the Jsbb and dies intestate, 
the court considers that to the amount of the debt so 


the previous one, 
to and not a eom- 

a legacy ’to his 
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